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This Declaration of Condominium and Covenants, Conditions, and Restrictions for Sweetwater
Trails is made as of the date set forth at the end of this Declaration by Sydney Sweetwater, L.L.C., an Arizona
limited liability company. '

BACKGROUND

A Declarant is the owner of certain real property (the “Property”) that is depicted on the Plat and that
is additionally described as follows:

See Exhibit “A” attached to and incorporated in this Declaration by this reference.
The real property is located in the City of Scottsdale, County of Maricopa, State of Arizona.

B. Declarant desires to provide for the construction of a residential project consisting of twenty three
(23) individual lots (“Lots™) with common elements and other facilities.

6 Declarant intends that this Declaration and the other associated documents will facilitate a general
plan for development for the Lots.

DECLARATION AND GRANT

Accordingly, Declarant declares that the Lots and Common Elements described in this Declaration
shall be held, sold, mortgaged, encumbered, leased, rented, used, occupied, improved, and conveyed subject to the
following reservations, easements, limitations, restrictions, servitudes, covenants, conditions, charges, and liens
(collectively referred to as “covenants and restrictions™). The covenants and restrictions are for the purpose of
protecting the value, attractiveness, and desirability of the Lots, and the covenants and restrictions shall benefit,
burden, and run with the title to each Lot and shall be binding upon all parties having any right, title, or interest in or
to any Lot and their heirs, successors, and assigns. The covenants and restrictions shall inure to the benefit of each
Owner. The Declarant further declares as follows:

ARTICLE 1
DEFINITIONS
1.1 “Alleged Defect” means as provided in Article XII.
t2 “Articles” means the Articles of Incorporation of the Association that have been or will be filed in

the office of the Corporation Commission of the State of Arizona, as may be amended from time to time in the
manner set forth in the Articles.

1.3 “Assessment,” “‘assessment.” “annual assessment.” and “special assessment” (and the plural of
each) means the assessments authorized in this Declaration, including those authorized in Article 6.

1.4 “Association” means Sweetwater Trails Homeowners Association, Inc., that has been or will be
incorporated by Declarant as a non-profit Arizona corporation, and shall mean additionally the Association’s
successors and assigns.
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15 “Association Rules” means any rules and regulations or archutectural gwidelines that may be
adopted or amended by the Association

16 “Board” and “Board of Directors” means the Board of Dhrectors of the Association

17 “Buildmg” each of the buildings actvally constructed from time to time on a Lot
18 “Bylaws” means the bylaws of the Association, as may be amended from tune to tune m the
manner set forth in the Bylaws

19 “Caty” means the City of Scottsdale, Arizona
110 “Claimant” means the Association, the Board, or any Owner

111 “Common_Elements” means all those areas shown on the Plat that are not mcluded within the
description of the Lots, or any of them

112 Declarant” means Sydney Sweetwater, LL C, an Anzona himuted hability company The term
“Declarant” will mclude all successors and assigns of Sydney Sweetwater, LL C, an Anzona hmited Labihty
company, 1f the successors or assigns (1) acquire more than one (1) Lot from the Declarant for the purpose of resale
or development, and (1) record a supplemental declaration executed by the then-Declarant declaring the successor or
assignee as a succeeding Declarant under this Declaranon “Declarant” does not include any Morigagee

113 “Declaration™ means this Declaration of Covenants, Conditions, and Restrictions and the
covenants and restrictions set forth in thas entire document {(in entirety or by reference), as may be amended from
time to time i1 the manner set forth below

114  “Development Rights” means any night or combmnation of nghts reserved by or granted to the
Declarant in this Declaration to do any of the following

(a) Create easements, Buildings, or Common Elements within the Project,

(b) Subdivide Lots, convert Lots into Common Elements or convert Common Elements into
Lots, or

(c) Amend the Association Documents during the peniod of Declarant Control as provided m

Section 11 5(d) or amend the Plat pursuant to the provisions of Section 11 6 hereof

115 “Documents” means the Declaration, the Association Rules, the Landscape Guidehnes, and the
Bylaws as 1n effect from time to time,

116  “Easement Rights” means the beneficial nght of the Owners of the Lots to use and enjoy the
apphcable easements created and reserved m thuis Declaration or the Plat over the Common Elements, whether
created or reserved solely for the use and benefit of one (1) Owner or multiple Owners

117 Fracuional Interest” means the appurtenant and undivided percentage interest i the Common
Elements allocated to each Lot, as deternuned pursuant to Section 2 3

118 “Inventory Lot” means a Lot in any stage of Building construction owned by the Declarant

119 “Landscape Gwidelings” means those landscape gwdelines adopted by the Board which shall
govern the extent, nature and tuming for the installation of landscape, pool, spa, yard highting, and associated
hardscape surfaces on the Lots
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120  “Lot” means a portion of the Property designated on the Plat for separate ownersmp and
occupancy by a Single Family Each Lot shall consist of the parcel of land wathin the vertical boundanes of the Lot
as shown on the Plat, together with the Bulding and all other Improvements situated thereon The boundaries of
each Lot are shown on the Plat and described 1n Section 2 2 hereof

121 “Member” shall mean each Owner of a Lot that 15 located within the Project

122  “Mortgage” (whether capitalized or not) shall mean the conveyance or assignment of any Lot, or
the creation of a lien on any Lot, to secure the performance of an obligation, and shall mnclude the mstrument
evidencing the obligaton, and may include a deed of trust, mortgage, assignment, or any other agreement for the
purpose of creating a lien to secure an obhgation or duty “Fust Mortgage” shall mean a Mortgage that 18 the first
and most semor of all Mortgages on the applicable Lot

123 “Mortgagee” (whether capitalized or not) shall mean a person or entity to whom a Mortgage 15
made and shall include a holder of a promissory note, a beneficiary under a deed of trust, or a seller under an
agreement for sale “First Mortgagee™ shall mean a Mortgagee that 1s the first and most semor of all Mortgagees
upon the applicable Lot “Ehgible Morngage Holder” shall mean a First Mortgagee that has informed the
Association, by separate written notice, of the First Mortgagee's address and that has requested noufication from the
Assotiation on any proposed action that requires the consent of a specified percentage of Ehgible Mortgage Holders

124 “Mortgagor” shall mean a person or entity who 1s 2 maker under a promussory note, a mortgagor
under a mortgage, a trustor under a deed of trust, or a buyer under an agreement for sale, as applicable

125 “Qwmer” shall mean the record owner, whether one or more persons or entities, of a fee sumple
legal title to any Lot An “Owner” shall not include those persons having an interest 1n a Lot merely as secunity for
the performance of an obligation or duty (12, a moripagee) In the case of Lots m which the fee sumple utle 15
vested of record m a trustee pursuant to Anzona Revised Statutes, §§ 33-801, et seq , the “Owner” of the Lot shall
be deemed to be the trustor In the case of a Lot covered by an Agreement for Sale of Real Property as described in
AR S, §§33-741, et seq , the buyer of the Lot shal! be deemed to be the “Owner ” An “Owner’s Permtices” shall
mean all family members, guests, tenants, licensees, invitees, and agents that use or occupy the Owner’s Lot or the
Common Area with the implied or express consent of an Owner

126  “Person” (whether capitahized or not} shall mean a natural person, a corporation, a partnership, a
trust, or other legal entity

127 “Plat” will refer to the Plat for Sweetwater Trails recorded in Book of Maps, Page

, Official Records of Maricopa County, Anizona, as 1t may be amended from time to fime pursuant to this
Declaration, inciuding but not hmited to the amendment of the Plat pursuant to the provisions of Section 116
hereof

128 “Project” means the Sweetwater Trails development undertaken by the Declarant and shall
include the Buiidings and the Common Elements

129 “Single Family” shall mean a group of one or more persons each related to the other by blood,
marriage, or legal adoption, or a group of not more than three (3} adult persons not all so related who maintain a
common household n a Lot

130  “Single Famly Residentia] Use™ shall mean the occupancy or use of the Building constructed on a
Lot by a Single Farmly it conformity with the requirements imposed by applicable zoning laws or other federal,
state, county, or mumcipal rules, ordinances, codes, and regulations

131 “Special Declarant Rights” means any right or combmation of rights reserved by or granted to the
Declarant 1n this Declaration to do any of the followmg

(a) Construct improvements provided for mn this Declaration or shown on the Plat,
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) Exercise any Development Right,

{c) Maintain sales offices, management offices, models and signs advertising the Project,

{d) Use easements through the Common Elements for the purpose of making improvements
withun the Project,

(e) Appomt or remove any officer of the Association or any member of the Board of

Directors during the period of Declarant Control,
() Exercise the nghts described 1n Section 3 7, and
(g) Exercise the night of unfettered vehicle and pedestrian access to the Lots owned or used

by the Declarant for the purpose of marketing Lots to potential buyers prior to the closing of sales of Lots
m the Project

ARTICLE 2
LOT BOUNDARIES, PROPERTY RIGHTS IN COMMON ELEMENTS

21 Protect Description The Project will consist of twenty-three (23) Lots The 1dentifying numbers
of the Lots are those Lots numbered 1 through 23, inclusive, as shown on the Plat

22 Lot Boundanes

(0 The Boundanies of each Lot are the vertical planes extending upward and
downwards from the boundary lines of the Lot as shown on the Plat

(1} All utiisty hines, condwits and gas, cable television, water and electric pipes, hines
or meters within the boundanes of a Lot and which serve only the Lot are part of the Lot, and any
such utithty lines, condwits and gas, cable television, water and electric pipes, lmes or meters
located outside the boundanes of a Lot which serve more than one Lot are part of the Common
Elements In the event of any inconsistency or conflict between the provisions of this Section and
the Plat 1 regard to the description of the boundanes of the Lots, this Section shall control

(b) Notwithstandimng anything contained herein to the contrary, Declarant reserves the right to
relocate boundaries of Lots by amending the Plat pursuant to the provisions of Section 11 6

23 Allocation of Fractional Interest in Common Elements An appurtenant and undivided percentage
mterest 10 the Common Elements shall be allocated to each Lot as determuned by dividing the numerator of one (1)
by the denomunator equaling the total number of Lots The Fractional Interest allocated to each Lot shall be One-
Twenty-Third (1/23rd) of a whole

24 Exclusive Use Subject to the terms of the Documents, each Owner of a Lot shall have the
exclusive nght to the use of (1) the Lot, and (u) the Common Elements The exclusive right to the use and
possession of the foregong shall be appurtenant to and imseparable from the ownership of the Lot

25 Reallocation or Revision of Boundanies Between Adjoimng Tots The boundanes between or
among Lots may be reallocated or revised by an amendment to this Declaration and the Plat  Any such reallocation
of boundaries may be made by the Declarant by an amendment to thus Declaration and an amendment to the Plat
executed by the Declarant so long as the Declarant owns the Lots whose boundarnes are to be reallocated or revised
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ARTICLE 3
EASEMENTS AND DEVELOPMENT RIGHTS

31 Owners’ Easements of Enjoyment Except as provided in this Declaration, every Owner shall
have a non-exclusive right and easement of use and enjoyment 1 and to the Common Elements, in common with all
other persons entitled to use the Common Elements An Owner’s nght and easement to use and enjoy the Common
Elements shall be appurtenant to and pass wath the title to every Lot and shall be subject to the following

{(a) The nght of the Association to regulate the use of the Common Elements, the nght of the
Association to lumit the number of the Owner’s Permittees who use the Common Elements, the right of the
Association to limt the number and type of pets that use the Common Elements, the right of the
Association to hold the Owners accountable for the conduct of the Owner’s Permuttees and pets,

(b) The night of the Association to suspend the voting nghts of any Owner for any period
during which any assessment against that Owner or Owner’s Lot remains unpaid, or, in the case of any
non-monetary mfraction of the Documents, for any penod duning which the infraction remamns uncured,

(c) The night of the Association to dedicate or grant an easement covenng all or any part of
the Common Elements to any provider utility company or mumcipality for the purposes, and subject to the
conditions, that may be established by the Declarant during the penod of Declarant Control (as defined 1n
Section 5 2) and, after the period of Declarant Control, by the Board Except for those easements reserved
or created m this Declaration or by the Plat or by any separately recorded easement or map of dedication
affecting all or part of the Project, no dedication or grant of easement over all or any part of the Common
Elements to any mumcipality or provider utility company shall be effective unless the dedication or grant 15
approved at a duly called regular or special meeting by an affirmative vote in person or by proxy of seventy
percent (70%) or more of the total number of ehgible votes and unless the instrument evidencing the
dedication or grant 1s executed by an authorized officer of the Association and recorded n the proper
records m Mancopa County,

(d) The right of the Association to convey the Common Elements or subject the Common
Elements to a mortgage, deed of trust, or other security nterest, 1f such action 18 approved by Owners
entitled to cast at least seventy-five percent (75%) of the votes entitled to be cast, any such action by the
Association shail be done 1n the manner contemplated and subject to the lumitations set forth 1n the Act, and

(e) All nghts and easements set forth i this Declaration, including, but not hmuted to, the
nghts and easements granted to the Declarant by Section 3 7

32 Delegation of Use Subject to and in accordance with the Documents, any Owner may delegate 1ts
nght of enjoyment to the Common Elements to the Owner’s Pertmittees

33 Public Utihity Easements Declarant grants and creates a permanent and non-exclusive easement
upon, across, over, and under those portions of the Common Elements depicted and described on the Plat as a public
unhty easement or PUE for the installanon and maintenance of utillities servicing the Project, including electricity,
telephone, water, gas, cable or satellite television, dramnage facilities, sanitary sewer, or other utility lines  All pubhic
utility easements depicted and described on the Plat may be used by the provider utihty company and mumcipahity
without the necessity of any additional recorded easement instrument The public uthity easement descnibed m ths
Section 3 3 shall not affect the validity of any other recorded easements affecung the Project or the Plat, and the
term of thus public utility easement shall be perpetual All utilihies and utility lines shall be placed underground, but
no provision of this Declaration shall be deemed to forlnd the use of temporary power or telephone structures
mncident to the construction of buildings or structures as needed by the Declarant Public or pnivate sidewalks may
be located m the public utility easements

34 Easement for Encroachments Each Lot and the Common Elements are subject to a reciprocal and
appurtenant easement benefitng and burdenming, respectively, the Lot or the Common Elements for munor
encroachments created by construction, settiing, and overhangs as onginally designed or constructed by Declarant

-5



This easement will remain 1 existence for so long as any encroachment of the type descnbed mn the proceeding
sentence exists and will survive the terrunation of the Declaration or other Documents This easement 15 non-
exclusive of other vahdly created easements This easement for encroachments and mamntenance 18 reserved by
Declarant by virtue of the recordation of this Declaration for the benefit of the encroaching Lot and 1ts Owner or the
Association, as apphicable

35 Easements for Support There 1s hereby granted and reserved to each Lot 2 nonexclustve easement
for structural support over the Common Elements, and each Lot and the Common Elements shall be subject to a
non-exclusive easement for structural support in favor of the Common Elements

36 Easements for Ingress and Egress A perpetual and non-exclusive easement for vehicular and
pedestrian mgress and egress 18 created and reserved by Declarant for the benefit of the Declarant and all Owners
over, through, and across sidewalks, paths, driveways, roadways, walks, and lanes that from time to tune may be
constructed withm the Proyect The right of access descnibed m this Section 3 6 1s and will remamn at all times an
unrestricted nght of mgress and egress

37 Declarant’s Rights and Easements

(a) Declarant shall have the nght and an easement to mamtamn sales or leasing offices,
management offices, storage areas, models and related facihities throughout the Project and to maintam one
or more markenng, directional or adverusing signs in the Common Elements so long as the Declarant 1s
marketing Lots mn the Project Declarant reserves the right to mamntamn models, management offices,
storage areas and sales and leasing offices on any Lots owned or leased by Declarant and on any portion of
the Common Elements m such number, of such size and i such locations as Declarant deems appropnate
Declarant may from time to time relocate models, storage areas, management offices and sales and leasing
offices to different locations within the Project Declarant shall have the night and an easement to post
signs, flags and banners 1n the Common Elements 1n connection wath 1ts marketing of Lots

(b) So long as Declarant 1s marketing Lots, Declarant shall have the right to restrict the use
of the parking spaces located adjacent or nearby to the models, management offices, storage areas and sales
and leasing offices then bemng used by Declarant Such night shall include reserving such parking spaces for
use by prospective Lot purchasers, Declarant’s employees and others engaged m sales, leasing,
maintenance, construction or management activities

(c) The Declarant reserves the right to retain all personal property and equipment used in the
sales, management, construction and mamtenance of the Project that has not been represented m writing to
the Association as being property of the Association The Declarant reserves the nght to remove from the
Project any and all goods and improvements used n development, marketing and construction, whether or
not they have become fixtures )

(d) Declarant and 1ts employees, agents, contractors and subcontractors shall have the right
and an easement on, over and across the Common Elements and the Lots to erect and construct the
Common Elements, Buiidings, and the Lots shown on the Plat and all other improvements the Declarant
may deem appropniate and to use the Common Elements and any Lots owned by Declarant for construction
of the buildings or renovation related purposes mcluding the storage of tools, maclinery, equipment,
building materials, appliances, supphies and fixtures, and the performance of work in the Project

(e) The Declarant and 1ts employees, agents, contractors and subcontractors shall have an
easement over the Lots for the purpose of completing any renovations, warranty work or modifications to
be performed by Declarant

(f) The Declarant and 1ts employees, agents, contractors and subcontractors shall have the
right and an easement on, over, and through the Common Elements as may be reasonably necessary for the
purpose of dischargng the Declarant’s obhigations under the Documents and for the purpose of exercising
Special Declarant Raghts reserved 1n thus Declaration
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(g) To the extent not expressly reserved by or granted to Declarant by other provisions of this
Declaration, Declarant reserves all Development Rights and Special Declarant Rights

(h) The Declarant and 1ts employees, agents and contractors shall have a right and easement
on, over and through the Project as may be reasonably necessary for the purpose of mspecting or
performing mamtenance, repaw or the other Declarant obhgations set forth under Section 12 7

{1} So long as Declarant 1s marketing or seliing Lots m the Project, Declarant shall have the
absolute and unfettered night to keep the entry gates open during those hours the sales office 15 open 1
order to allow public access to the model Lots and the sales office for prospective buyers of the Lots, or to
enable the Declarant to allow access to the Buildings to prospective buyers or others

) So long as Declarant 1s constructing, developing, or buiding Buiddings 1n the Project,
Declarant shall have the absolute and unfettered nght to keep the entry gates open dunng those hours
construction activities are taking place i order to allow access to the Lots to construction workers,
tradesman, material men, and others mvolved 1n the construction or fimshing of the Lots or Buildings

k) Declarant shall have the nght o amend the Plat pursuant 1o the provision of Section 11 6
hereof

In the event of any conflict or inconsistency between this Section 3 7 and any other provision of the Documents, this
Section 3 7 shall control and prevai} over such other provisions The nghts of the Declarant set forth in thus Section
3 7 shall be enforceable by mjuncticn, or by any other remedy available at law or in equity and/or by any means
provided mn this Declaration

38 Common Elements Easement 1in Favor of Lot Owners The Common Elements shall be subject to
the following easement 1n favor of the Lots benefited

+

(a) For the mstallation, repair, mamtenance, use, removal or replacement of pipes, electrical,
telephone and other commumication wining and cables and all other utility limes and conduits whuch are a
part of or serve any Lot and which pass across or through a portion of the Common Elements

39 Common_Elements Easement in Favor of the Association The Common Elemenis shall be
subject to an easement m favor of the Association, 1is” Board and the agents, employees and mdependent contractors
of the Association, for the purpose of the inspection, upkeep, mamtenance, repair, and replacement of the Common
Elements "

ARTICLE 4
USE RESTRICTIONS

In addition to all other covenants and restrictions contamed m this Declaration and the other
Documents, the use of the Common Elements and the Lots 15 subject to the followang

41 Restricted Use

(a) All Lots and Buildings thercon shall be used, improved and devoted exclusively to
residential use by a Single Famuly No gamful occupation, profession, trade or other nonresidential use
shall be conducted on or m any Lot or Bullding, but an Owner or Owner’s Permuttees of a Lot may conduct
a business actrvity within a Lot so long as (1) the existence or operation of the business activity 15 not
apparent or detectable by sight, sound or smell from outside the Lot, (1) the business activity conforms to
all applicable zomng ordnances or requirements for the City, (in)} the business activity does not mvolve
retail sales, busmess meetings, appointments, gathenings, or day care, (1v) the business activity does not
result in shipping or receiving from or to the Lot, (v) the business activity does not mvolve persons coming
to the Lot or the door-to-door solicitation of Owners or Owner’s Permuttees 1n the Project, (v1) the trade or
business does not use flammable liquids or hazardous matenals m quantiues not customary for residential



use, (vu) the busimess activity 18 consistent with the overall residential character of the Project and does not
constitute a nmsance or a hazardous or offensive use or threaten security or safety of the other Owners, as
may be determimed from time to tune in the sole discretion of the Board of Directors, and (viu) the business
activtty does not entatl employees, clients or customers cormung on to the Project, or persons entering mio a
Lot for the purpose of recerving or delivermng products or services ansing out of such usage, except as may
be approved from tme to time 1 the sole discretion of the Board of Dhirectors Notwithstanding the
foregoing provisions of this Section 4 1(a), to the extent the Board of Directors approves of a use under this
Section 4 1(a), the Board of Directors may place such conditions upon the use as the Board of Directors
determunes 1o be reasonable

(b) The terms “business” and “trade” as used 1n this Section 4 1 shall be construed to have
their ordinary, generally accepted meanings, and shall mclude, without limitation, any occupation, work or
activity undertaken on an ongomng basis which involves the provision of goods or services to persons other
than the provider’s family and for which the prowider receives a fee, compensation or other form of
consideration, regardless of whether (1) such activity 1s engaged m full or part time, (11} such activity 1s
mtended or does generate a profit, or (1) a license 1s required for such activity The mere leasing of a Lot
by the Owner thereof 1n accordance with the provisions of Section 4 10 below shall not be considered a
trade or busmess withun the meaning of this section

(<) Notwrthstanding the foregoing, Declarant and 1ts agents, successors, or assigns may use
the Lot or any Building for any of the uses as may be required, converuent, or mcidental to the construction
and sale of Lots, mncluding, without himutation, a business office, management office, storage area,
construction yard, signage, model sites, and a ‘display and sales office during the construction and sales
penod

42 Signs

(a) No emblem, logo, sign, or billboard of any kind shall be displayed on any of the Lots,
Buildings, or the Common Elements 3o as to be visible from neighboring property, except for (1) signs
vsed by Declarant to advertise the Lots for sale or lease, (11) signs on the Common Elements as may be
placed and approved by the Declarant, during the period of Declarant Control, or by the Board, after the
period of Declarant Control and (11) any signs as may be required by legal proceedings The foregoing wall
not be deemed to prevent the right of an Owner to display religious and hohday signs, symbols, and
decorations of the type customanly and typically displayed mside or outside Buildings, subject to the
authonty of the Board to adopt reasonable time, place, and manner restrictions for the purpose of
mummizing damage and disturbance to other Owners (including disturbance from pedestrian and vehicle
traffic corung on the Project to view the signs, symbols, and decorations)

(b) Subyect to the nghts of Declarant under Section 4 2(a) hereof, no sign of any kind or
nature advertising a8 Lot or Bwlding for sale shall be displayed on any of the Lots, Buldings, or the
Comunon Elements

43 Improvements & Alterations

(a) No Person shall make any structural or non-structural additions, alteratons or
mmprovements of any type or nature (including, but not himited to, the change or alteration of any extenor
color, architectural elements, style, or condition) (collectively, “Modifications™) to the exterior or exterior
appearance of any Bulding located on a Lot unless prior to the commencement of each Modification, {2)
the Owner retams an architect or engineer licensed in Anzona who certifies to the Board that such
Modification will not impaur the structural integrity of the Bualding, (1) the Owner provides the Association
with a written mdemmty agamst liability in accordance with Article 8 below n form provided by the
Board, (1) the Owner executes a written acknowledgment that any such Modification may negate or
amend any contractual, statutory or common law warranty expressly or imphcitly provided by Declarant,
and (1v) the Qwner recewves a formal written approval of the Modification from the Board The Qwner
shall, to the extent permitted by Arizona law, be responsible for any damage to other Lots, Buildings, and
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to the Common Elements that results from any such Modifications The term *Modifications” shall not
inciude any structural additions, alterations or improvements made by the Declarant, its agents, employees
or contractors, during the imtiai construction of the Lot or any Building

(b) Any Owner may make nonstructural Modifications within hig Lot that do not affect the
exterior or extenor appearance of the Building wathout the prnior written approval of the Board, but such
Owmer shall, to the extent permuited under Arizona law, be responsible for any damage to other Lots,
Buildings, and to the Common Elements which results from any such Modifications

(c) Notwithstanding the foregoing, no Modifications within a Lot, which would be visible
from the extenor of the Lot or from the Common Elements shall be made without the prior wnitten consent
of the Board, which approval shall only be granted if the Board affirmatively finds that the proposed
Modification 1s aesthetically pleasing and in harmony wath the surrounding improvements Further, 1n the
event any Owner petitions to mstall awnings outside of any extenor windows or patio doors, whether
tempoTary or permanent and whether manually or electrontcally controlled, such petition for approval shall
also require the consent of the Declarant, while Declarant owns any Lots

(d) The approvals required of the Board and/or Declarant pursuant to this Section 4 3 shall be
1n addition to, and not 1n lien of, any approvals or permits which may be required under any federal, state or
local law, statute, ordinance, rule or regulation, including those of the City

(e) The Board shall have the nght to charge a reasonable fee for reviewing requests for
approval of any Modification, which fee shall be payable at the time the apphcation for approval 1s
submitted to the Board The Board may establish a schedule of archutectural review fees as part of any
Rules as may be adopted by the Association

H No Owner shall alter, modify, enter, landscape, or mn any way degrade the areas
delincated as Common Elements on the Plat Each Owner acknowledges that the Association 1s solely
rcsponmble for the maintenance and operation of the Common Elements

44 Noxions or_Qffensive Activities No noxious or offensive activity shall be engaged m (or
permitied to be engaged 1) any Lot No act or use may be performed on any Lot that 15 or may become an
annoyance or nuisance to the neighborhood generally or other Owners specifically, or that interferes with the use
and quiet emjoyment of any of the Owners and of the Owner’s Lot No Qwner shall permut any thing or condition to
exist upon any Lot that mduces, breeds, or harbors infectious plant diseases or mfectious or noxious msects

45 Ammals No amimals, livestock, horses, birds, or poultry of any knd shall be raised, bred, or kept
on or within any Lot or Butlding on a Lot, however, an Owner may keep up to two {2) dogs or two (2) cats or two
(2) other common household pets or two {(2) of any combination of dogs, cats, or other common household pets 1n
the Lot 1f permutted under local zoming ordimances Additional pets are protubited unless approved n writing 1n
advance by the Board The foregomng restmction will not apply to fish contamned in indoor aquarmums These
permutied types and numbers of pets shall be permitted for only so long as they are not kept, bred, or maintained for
any commercial purpose and for only so long as they do not result i an annoyance or numsance (by way of example,
and not limitation, barking or vicious dogs) to other Owners No permutted pets shall be permmtted to move about
unrestrained 10 the Project, Common Elements, or any public or private street withun the Project Each Owmer shall
be responsible for the immediate removal and disposal of the waste or excrement of all the Owner’s pets from the
Project, includmg all public or private streets Owners shall be liable for all damage caused by their pets The
Board may establish a system of fines or charges for any infraction of the foregoing, and the Board will be the sole
Judge for determumung whether a pet 1s a common household pet or whether any pet 15 an annoyance, vicious, or a
nusance

46 Trash All rubbish, trash, and garbage shall be regularly removed from the Lots and shall not be
allowed to accumulate on any Lot In the case of an Owner who allows trash to accumulate on the Owner’s Lot, the
Board, on behalf of the Association, may arrange and coniract for the removal and cleanup of the trash, and the costs



shall hecome a special assessment to that Owner No 1ncinerators shall be kept or mamntained on any Lot Trash
containers shall be screened from view and replaced behind the screening as pracncal followmg pick-up

47 Woodpiles and Storage Areas Woodpiles and open storage areas may not be maintained upon
any Lot At no nme shall an Owner maintain any storage on the Lot of Commercial or Recreanonal Vehicles or
Famuly Vehicles (as described 1n Sections 4 135 and 4 16) of the type described 1n this Declaration 1 apy stage of
construction, reconstruction, modification, or rebuilding No vehicle frames, bodies, engines, or other parts or
accessones shall be stored on the Condominium

48 Antennas Except as ongmally installed by the Declarant, no external radio, direct television,
television antenna, or satellite cish shall be mstalled or constructed on any Lot, or roof of any Lot, except as
permitted m wnung by the Association Any such device shall be sited so as to not be visible from public night of
ways, commumnty open space, or from adjacent Lots  All devices shall be pamted to blend with landscaping or the
Lot as appropnate

49 Windows and Window Covermg Sheets, newspapers, and smmlar nems may not be used as
temporary window covenngs No alumnum foil, reflective screens, awmngs, reflechive glass, tmirrors, or sumilar
reflecuve matenals of any type shall be placed or installed wnside or cutside of any windows of a Bullding without
the prior wnitten approval of the Board Wimdow drapes must be ltned 1n a white or black, non-patterned matertal
No air conditioners, swamp coolers, or sumilar umits may be placed in any window of 2 Building

410 Qwnership and Leasing Notlung in the Declaration shall be deemed to prevent the leasing of a
Building on a Lot to a Smgle Family from time to time by the Owner of the Lot, subject to all of the provisions of
the Documents Any Owner who leases his Lot shall promptly nonfy the Association and shall advise the
Associanon of the lease penod and the name of each lessee and the address and telephone number at which the Lot
Cwner can be contacted by the Association dunng the lease term  Any lease shall be approved by the Association
and shall be for a term of no less than thurty (30) consecutive days No Owmer shall be permitted to lease the
Owner’s Lot for transient or hotel purposes  The provisions of this Section 4 10 shall not apply to any Lot(s) owned
by Declarant or Declarant’s successor Notwithstanding the foregoing, no more than an aggregate of five (5) Lots
may be leased at any one time

411 Machimery No machinery of any kind shall be placed, operated, or maintamned upon or adjacent
to any Lot other than machmery that 1s usual and customary in connection with the use, mamtenance, or
construction of a Building, including, but not limuted to, equipment necessary for the emergency maintenance or
operation of the Building and other than machinery that Declarant may require for the construction of the Bunldings
All emergency equipment shall be removed from the Lot or Building as soon as reasonably possible

412  Increased Risk Nothing shall be done or kept i or on any Lot or Building that will increase the
rate of insurance on the Common Elements without the prior written consent of the Board, as determined n the sole
and absolute discretion of the Board No Owner shall permut anything to be done or kept on or 1n the Qwner’s Lot
or the Common Elements that will result 1n the cancellation of msurance on any Lot or any part of the Common
Elements or that would be in violation of any law

413 Qutdoor Burning and Lighting

(a) There shall be no outdoor burning of trash, debns, wood, or other matenals

1)) Without lumiting the provisions of Section 4 4 above and except as ongmally mstalled by
the Declarant or as otherwise approved by the Board, no spotlights, flood lights, or other high intensity
lighting shall be placed or utilized upon any Lot so that the hght 15 directed or reflected on any Common
Element or any other Lot, provided, however, that safety lighting may be utihized so long as the same 1s low
voltage, incandescent and indwrect and 15 approved by the Board Locations of all exterior landscape
lighting of any type or nature must be shown on landscape plans approved by the Board prior to the
installation thereof
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414  Hazardous Wagstes Except as may be necessary for normal household, landscaping, or automotive
uses, no Owner shall permit any hazardous wastes (as defined under all applicable federal and state laws), asbestos,
asbestos containing matenal, or any petroleum products or by-products to be kept, dumped, mamtained, stored, or
used 1n, on, under, or over any Lot or the Common Elements No gasoline, kerosene, similar cleaning solvents, or
other flammable hiquids may be stored on the Lots or the Common Elements

415 Comrmercial and Recreational Vehicles No commercial truck, recreational vehicle, pick-up trucks
with campers or camper shells, semu-trailer, wagon, freight tratler, boat tratler, automobile trader, camper, camper
shell, mobile home, motor home, boat, personal watercraft, jet skis, dune buggy, all-terrain vehicle, bus, or sumilar
commercial or recreational equipment or vehicle (whether or not equipped with any sleeping quarters) (collectively
referred to 1n this Declaration as “Commescial or Recreational Vehicles™) shall be stored or parked within the Lot
unless such Commercial or Recreational Vehicles are in good working condition and repair and stored or parked
completely within the garage space(s) of the respective Building on the Lot and are fully covered from view The
provisions of this Section 4 15 are subject to the rules and regulations of the Association, as may be amended

416 General Restrictions Regarding Parking

{a) Additional Family Vehicles that cannot be parked in the garage that 15 part of the
Building may be parked 1n any driveway for the Lot so long as the Family Velucles are m good working
condition, operable and are, m fact, operated from time to ttme Except as may be otherwise expressly
approved mn advance by the Board, no Owner may use tus garage for storage of anything other than parking
of a Family vehicle, permitted under this Declaration Any vehicle parked n the driveway of a Lot shall be
removed for at least one continuous 24 hour pentod 1n every 7 days

(b) A “Famly Vehicle” means any domestic or foreign cars, station wagons, sport wagons,
pick-up trucks, vans, mini-vans, jeeps, sport utihty vehicles, motorcycles, and similar non-commercial and
non-recreational vehicles that are used by the Owner of the applicable Lot or the Owner’s Permuttees for
farmly and domestic purposes only, and which are sized to be capable of fiting within the garage of the
Building on the Lot A “Famuly Vehicle” also includes (1) pick-up trucks wath no more than three-quarter
(3/4) ton capacity with attached camper shells that are no more than eight (8) feet 1n height, measured from
ground level, (1) small motor homes of not more than eight (8) feet 1 height or more than eighteen (18)
feet 1n length, and (1) non-commercial pick-up trucks of greater than one (1) ton capacity that the Board
determines, in advance of use, to be sumilar in size and appearance to smaller vehicles A “Family Vehicle”
does not include any of the commercial or recreational vehicles descnbed 1 Section 4 15 The provisions
of this Section 4 16 are subject to the rules and regulations of the Association, as may be amended

417 No Vehcle Repairs  Routine maintenance (other than the washing of a Farmly Vehicle) and
repairs of Comumercial and Recreational Vehicles or Famity Vehicles shall not be performed on the Lot or anywhere
else on the Common Elements No vehicles of any type shall be constructed, reconstructed, or assembled anywhere
within the Lot where they are visible from the Common Elements or from adjacent Lots

418 Declarant’s Exemption Nothing contamed in this Declaration shall be construed to prevent the
erection or maintenance by Declarant, or its duly authonized agents, of model Buildings, structures, improvements,
construction trailers, or signs necessary or convenient to the construction, development, dentification, sale, or lease
of Lots or Buildings

419  Access Each Owner understands and agrees that neither the Association (nor its officers,
directors, employees, and agents) nor the Declarant (nor 1its officers, directors, employees, and agents) 1s responsible
for the acts or omissions of any third parties or of any other Owner or the Qwner’s Permuttees resulting 1n damages
Of mjury to person or property Any entry gate features or common access measures that may be used at the Project
will commence operation and be maintained by the Association solely through a majonty vote of the Board, and
each Owner understands that any entry gate features or security measures that are 1 effect at the time he or she
accepts a deed for a Lot (or otherwise becomes an “Owner”) may be abandoned, termunated, or modified by a
majonty vole of the Board The nstallation or operation of access devices or controls {including, but not limited to,
entry or hrmited access gates) shall not be, constitute, or be deemed to constitute (a) an assumption of any duty on
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the part of the Association, Board of Directors or the Declarant with respect to the Project and 1ts Owners, and (b} a
representation or warranty by the Association, Declarant or Board of Directors to_the Owners, Owners’ Permittees
or any other person that such devices or controls will serve as a deterrent to or prevent crime within the Project, or
are meant to be ‘secunity gates’ of any namre whatsoever, regardiess of any interpretation of a ‘security gate’
Further, n the event of a power fatlure to the Common Elements or to the entry gates, the entry gates will open and
then remain 1n the open position until such time as the power 1s restored This 1s a mandated requirement to ensure
the ummpeded ability of Owners, guests or others within the Project with a right of ingress and egress m such
circumstances and may not be changed, altered, or prohibited at any time by an Qwner, or by an action of the Board

420  Outdoor Gas Appliances and Barbecues Each Owner understands and agrees that gas apphances
not mstalled by Declarant within the Building including, but not hmited to, outside barbecues, heaters, hghts and
cooking devices of any kind whatsoever, shall be used only 1 any outdoor spaces on the Lot and shall be operated
1t a safe manner

421 Pano Covers and Storage Sheds Storage sheds shall only be allowed when they are lower than
the Lot’s surrounding walls and are the same architectural style as the Buillding constructed on the Lot All Storage
sheds must be approved by the Board prior to construction or mstallation Patio covers that are permanent or semi-
permanent attachments to the Bwlding constructed on the Lot must be approved by the Board prior to construction
or wnstallation

422  Yard Art No works of art of any type or nature may be placed or located 1 a yard without the
prior approval from the Board, as determined 1n the sole and absolute discretion of the Board

423 Outdogr Play Equpment Outdoor play equipment, including but not lumted to chiidren’s swing
sets, jungle gyms, shdes and siumular outdoor play equipment must be approved in writing by the Board prior to 1its
wnstallation  All such outdoor play equipment shall be screened from view by walls or mature landscaping and shall
be located on the rear yard of each Lot m a location approved by the Board All colors of the outdoor play
equipment shall match the color of the Building constructed on the Lot

ARTICLE 5
MEMBERSHIP ANT) VOTING RIGHTS

51 Membership Every Owner of a Lot, by accepting a deed for that Lot (whether or not expressed 1n
the deed or conveymg instrument) or otherwise becoming an “Owner”, shall be a Member of the Association and
shall be bound by the provisions of the Documents, shall be deemed to have personally covenanted and agreed to be
bound by all covenants and restrictions contamed i the Documents, and shall be deemed to have entered mto a
contract with the Association, each other Qwner and the Declarant for the performance of the respective covenants
and restrictions The personal covenant of gach Owner described in the preceding sentence shall be deemed to be 1n
addition to the real covenants and equutable servitudes created by the Declaration, and thus personal covenant of each
Ownmer shall not lumut or restrict the mtent that thus Declaration benefit and burden, as the case may be, and run with
title to all Lots and Common Elements covered by this Declarahon Membership in the Association shall be
appurtenant to and may not be separated from ownership of any Lot that 1s subject to assessment Upon the
permuited transfer of an ownership mterest m a Lot, the new Owner shall automatically become a Member of the
Association  With the exception of Declarant, membership 1n the Association shall be restricted solely to Owners of
Lots

52 Class The Association shall have two (2) classes of voting membership

(a) Class A Class A members shall be all Owners, with the exception of the Declarant
Class A members shall be entitled to one (1) vote for each Lot owned When more than one person holds
an mterest 1n any Lot, all jomnt owners shall be Members, however, for all voting purposes and quorum
purposes, they shall together be considered to be one (1) Member The vote for any jomtly-owned Lot
shall be exercised as the jomt owners determine, but 1n no event shall more than one (1) vote be cast with
respect to any Lot Any attempt to cast multiple votes for a given Lot shall resuit 1n the mvalidity of all
votes cast for that Lot Upon receipt by the Association of diffening directions on how a jomtly-owned
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Lots’ vote 15 to be cast, the Association may elect to disregard such vote until the diffenng mstructions
have been removed

{b) Class B The Class B member shall be the Declarant and shall be ennitled to Frve (5)
votes for each Lot owned The Class B membership shall cease and be converted to Class A membership
upon the happening of any of the following events, whichever occurs earlier

(1) Four (4) months after the date when the total votes outstanding 1n the Class A
membership equals or cxceeds the total votes outstanding m the Class B membership,

(1} The date that 18 six {6) years after the date of the close of escrow on the first Lot
sold by Declarant, or

(1) When the Declarant notifies the Association in wnting that it relinquishes 1ts
Class B membership

Upon the conversion of Declarant’s Class B membership to Class A membership, the Declarant wili be entitled to
only one (1) vote for each Lot owned by the Declarant The penod of tume during which Class B membership 1s 1n
existence shall be referred to mn this Declaration as the period of “Declarant Control ” For the purposes of
determining when the total votes outstanding m the Class A membership first equals or exceeds the total votes
outstandmng 1n the Class B membership under Section 5 2(b)(1), the number of votes mn the Association shall be
based upon the total number of Lots

53 Transfer of Control

(a) When the period of Declarant Control ends, the Class A Members shall accept control of
the Association from the Declarant and full responsibility for the operation of the Association and
admimstration of the Associatnon as provided m the Documents, and Declarant shall have no further
responsibility for any future acts or omussions with respect to the operation of the Assocration and
admimistration of the Project (other than the payment of assessments on Lots that the Declarant still owns)
Any claimms of the Association or any Owners against the Declarant for present or past acts or omssions of
the Declarant or 1ts members with respect to the operation of the Association or the admimstration of the
Project (including the availlability or sufficiency or any reserves) shall be waived, unenforceable, and
released 1f not commenced within one (1) year from the expiration of Declarant Control

(b) Prior to such tume as the Declarant Control ends

(1) The Declarant shall commssion a study of the “Reserve Account,” as defined 1n
Section 6 2 hereof, by an independent third party (*Study”) famihar with {A) the operations of
associations sumular 1o the Association, and (B) the type of common elements that may require
maintenance, repawr and/or replacement on a longer term basis The Study shall determine which
of the common elements of the Association should be considered within a reserve account for
maitenance, and the esumated tmung for preventative or restorative mamienance, and the
projected cost therefore (“Reparrs™) The Study shall indicate the required annual contribution
from Assessments required to ensure all common elements are properly maimntamed or replaced as
needed On complenon the Study shall be available for review by all Buvers pnor to the
Transiion upon any Buyer’s request from Seller, and shall also be available at the Transition
meeting

(n) The Study shall also determune the dollar amount of the Reserve Account to be
contributed by the Declarant calculated as of the Transition date (“Payment”) This Payment shall
equal to the difference between (A) the balance then existing 1n the operating capital account and
the Reserve Account on the date the Declarant Control ends, and {B) the 100% funding level
shown m the Study to undertake the Repawrs The Payment shall be made within seven (7) days of
date of transfer of Declarant Control
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() In addition to the above Payment, the Declarant shall transfer within seven (7)
days of the end of Declarant Control Association bank accounts in good standing and free from
any claim whatsoever other than outstanding checks issued on behalf of the Associaton Such
good standing determunation shall take mto consideration the operating capital accounts payables,
recervables (including unpaid Assessments outstanding), and disputed items

ARTICLE 6
COVENANT FOR MAINTENANCE ASSESSMENTS

61 Lien and Personal Obligation for Assessments Each Owner of any Lot, by accepting a deed for
that Lot (whether or not expressed in the deed or conveving instrument) or otherwise becomung an “Owner”, 1s
deemed personally to covenant and agree to be bound by all covenants and restrictions and ail duties, obligations,
and provisions of the Documents and to pay to the Association

(a) Annual assessments or charges which shall be payable 1n monthly installments,

(b) Special assessments for capital improvements under Section 6 5 for unexpected or
extraordinary expenses for repairs of the Common Elements, or other Association matters,

{c) An amount sufficient to, on demand, indemmfy and hold the Association harmless for,
from, and agamnst all obligations undertaken or mncurred by the Association at or on account of that
individual Owner’s special request and to repay the Association for all expenditures on account of the
special request,

(d) An amount sufficient to reimmburse the Association for the cost of performuing any
obligation of an Owner under the Documents that the Owner has failed to tumely pay or perform, and

(e) All other assessments as may be fixed, established, and collected from ttme to time as
provided m thus Declaration or the other Documents, mncluding, without hmutation, any accrued interest,
taxable court costs, late fees, attorney fees, fines, penalties, or other charges

The assessments and amounts described above, together with all accrued 1nterest, court costs, attorney fees, late fees,
and all other expenses mncurred 1n connection with the assessments and amounts descnibed above, whether or not a
lawsuit or other legal action 15 umtated, shall be referred to in the Documents as an “assessment” or the
“assessments” The assessments shall be a charge and a consensual and conttmung hien upon the Lot agamnst which
the assessment 15 made or with reference to which each assessment 15 mcurred Each assessment also shall be the
personal obligation of the person who was the Owner of the Lot at the ttme when the assessment became due or
charge was incurred, or, n the case of more than one Owner, the personal obligation of each person, jomtly and
severally The personal obligation for delinquent assessments shall not pass to the particular Owner’s successors in
title unless expressly assumed by them, however, the personal obligation of the prior Owner for the delinquent
assessments or charges shall not be deemed released or discharged by reason of any assignment, conveyance, or
transfer of title of a Lot Notwithstanding the previous sentence, 1 the event of an assignment, conveyance, or
transfer of title to any Lot, the assessment additionally shall continue as a charge agamst the Lot in the hands of the
subsequent Owner, except i those circumstances described in Section 6 10 The recordation of this Declaration
shall constitute record notice and perfection of any assessment or assessment lien, and, notwithstanding Section
6 11, further recordation of any claim of hen (or Notice and Claim of Lien) for assessment shall not be required for
perfection, priority, or enforcement

62 Pumpose of Annual Assessments The annual assessments levied by the Association shall be used
for the purpose of

(a) promoting the recreation, health, safety, welfare, and desirability of the Project for its
Owrers,
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(b) operating the Common Elements {including payment of all taxes, utilities, mamntenance,
and rubbish collection fees, 1f any, and f not individually billed to the Owners),

{c) msuring (including a reserve fund for msurance deductibles), mamtaming, repairing,
pawnting, and replacing improvements m the Common Elements (including any reserve fund for the
foregomng), and

{d) ~enhancing and protecting the value, deswrability, and attractiveness of the Lots and
Common Elements generally, and

(e} providing for the accumulation of cash reserves to be used from time to time for
Common Element mamtenance, repair, replacement, or improvement as Common Elements reach the end
of therr useful life and for which the Association 1s responsible for mamtamming (“Reserve Account”)

The amount of Assessments shall be kept 1n bank accounts owned by the Association and the funds representing the
assessments may be for costs and reserves described m Sections 6 2(b) and (e) may be segregated from other
amounts collected by the Association To the extent Assessments are not needed on a current basis for (b) above, all
remainng funds shall be used for the Reserve Account n (e) above

63 Annual Assessments, Commencement of Assessments The Declarant mutially, and the Board
after election, shall annually determine and fix the amount of the annual assessment against each Lot, effective as of
January 1 of each year, and shall notify the Lot Owner 1 wniting as to the amount of such annual assessment at least
thirty (30) days in advance of cach annual assessment period, however, the annual assessment shall be bndmg
notwithstanding any delay The annual assessment (wiich shall be payable either in arrears or in advance, as
determined by the Board of Directors) shall be payable by quarterly mstaliments representing one-quarter (1/4™ of
the amount of the annual assessment due, and such mstallments shall be due and payable on the first day of each
quarter, commencing January 1 annually Wntten notice of the annual assessment and of any special assessments
shall be sent to every Owner subject to the assessment The Board 1s expressly authorized to adopt and amend
budgets from time to time wathout the approval of the Members and shall provide a summary of such budget or
amended budget to the Members not later than thurty (30) days after adoption of the same by Board The annual
assessments established mn this Declaration regarding the Lots subject to this Declaration shall commence on the first
day of the month followmg the conveyance of the first Lot to an Owner other than the Declarant

64 Annual Assessment Increases

i (=) Subject to the provisions of Section 6 4(b) and (c) hereof, the annual assessment in any
given year over the annual assessment m the previous year may not be increased by more than the
Permutted Percentage Increase (as defined below), unless any further additional mcrease 1s approved at a

i+ duly called regular or special meeting by an affirmative vote (in person or by proxy) of two-thirds (2/3) or
more of the total number of eligible votes cast at that meeting in each class of Members Subject to the
provisions of Section 6 4(b) from and afier January 1 of the year immediately following the conveyance of
the first Lot to an Owner other than the Declarant (“base year”), the Board, wathout a vote of the Members,
may mcrease the maximum annual assessments during each fiscal year of the Association by an amount
(“Permutted Percentage Increase™) equal 1o the greater of (1) five percent (5%), (11) a percentage calculated
by dividing the Consumer Price Index m the most recent October (adentified by an “A” 1n the formula
below) by the Consumer Price Index for the October one {1} year prior (1dentified by a “B” 1 the formula
befow), minus one (1) (1e, CPI percentage = (A/B} -1) By way of example only, the percentage mcrease
m the assessment for 2006 cannot be increased by more than the greater of (I) five percent (5%), or (II)
the mcrease win the Consumer Price Index for October, 2005, divided by the Consumer Price Index
October, 2004), minus one (1) The term “Consumer Price Index” shall refer to the “United States Bureau
of Labor Statistics, Consumer Price Index, United States and selected areas, all items’” 1ssued by the U S
Bureau of Labor Statistics for the Western States, or 1ts equivalent or revised or successor mdex

(b) To the extent the Board of Directors does not increase the annual assessment 10 any given
year by the amounts described 1n either Section 6 4(a)(1) or (1), a five percent (5%) mcrease m the Annual
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Assessment shall be automatically deferred (“Deferred Percentage™) untl such nme as the Board increases
the Annual Assessment under the provision of erther Section 6 4{a) or 6 4{(c)

(c) Notwithstanding the provisions of Section 6 4{a), to the extent a Deferred Percentage
exists, the Board, without a vote of the Members, may increase the maximum annual assessments during a
fiscal year by an amount not to exceed the lesser of (1) the Deferred Percentage plus the amount of increase
permitted under Section 6 4(a)(1) for the year in whuch the increase 1s to occur, or (11) fificen percent (15%),
provided, however, the Deferred Percentage for a particular year 1s no longer available for use by the Board
in ncreasing the annual assessment 1f the Board elects to increase the Annual Assessment under Section
6 4(a) 1 a subsequent year

Example No 1 By way of example and not limutation, i the event that the annual
assessment 1s not increased by the Board under Section 6 4(a)(1) or (1) for the fiscal years 2006, 2007 and 2008, and
assurung the Board elects to increase the Annual Assessment m 2009, the Board may mcrease the Annual
Assessment by the lesser of (1) the Deferred Percentage Increase of five percent (3%) from fiscal years 2006, 2007,
2008 and the permutted increase of 5% under Section 6(a)(1) for fiscal year 2009 (a total of 20%), or (1} 15%
Accordingly, under Example No 1 the maximum increase permitted under Section 6 4 {¢) 1s the lesser of 20% or
15%, whuch 1s fifteen percent (15%)

Example No 2 By way of example and not Linutation, 1n the event that the annual
assessment 15 not mereased by the Board of Dhrectors under 6 4(a) (1) or (1) i fiscal year 2006 and the Annual
Assessment 15 increased by four percent (4%) by the Board of Directors in fiscal year 2007, +f the Board elects to
increase the Annual Assessment in fiscal year 2008, the Board may increase the annuai assessment by the amount of
the Permutied Percentage Increase under the provisions of Section 6 4(a) and any increase 1s not permitted under the
provisions of Section 6 4(c) Under Example No 2, when the Board increased the Annual Assessment m the year
2007 under Section 6 4(a), the Deferred Percentage from the year 2006 was no longer available for use by the Board
for an increase 1n fiscal year 2008

65 Special Agsessments The Association, at any time and from time to time 1n any assessment year,
m additton 1o the annual assessments authonized above or any other assessments authorized elsewhere mn this
Declaration, may levy a special assessment agamst all of the Members for the purpose of defraying, in whole or n
part (1) the cost of any construction, reconstruction, reparr, or replacement (whether or not due to destruction,
governmental taking, or otherwise) of a capital improvement upon or under the Common Elements {including
fixtures and personal property related to the Common Elements) and for which adequate Reserves do not exist, or
(u) the cost of any other unexpected or extraordinary expenses for repawrs of the Common Elements or other
association matters, however, any special agsessment must be approved at a duly called regular or special meeting
by an affirmative vote (in person or by proxy) of two thirds (2/3) or more of the total number of eligible votes cast at
that meeting 1n each class of Members Notwithstanding the foregoimng, no approval of the Members shall be needed
to levy assessmemts on an Owner that anse out of the Owner's fmlure 10 comply with the Documents mcluding,
without lirmtation, any assessment levied pursuant to Sections 6 1(c), 6 1{d), 6 7, 7 2 or 7 4 of the Declaranon

66 Notice and Quorum Wnitten notice of any meeting called for the purpose of taking any action
authonzed under Section 6 4 or 6 5 shall be sent to all Members not less than ten (10) days nor more than fifty (50)
days mn advance of the meeting At the first meeting called regarding any given proposal, the presence (at the
beginning of the meetng) of Members or proxies entitled to cast at least sixty percent (60%) of the total number of
ehigible votes of the Association, regardless of class of membership, shall constitute a quorum  If the requured
quorum 1s not present, one other meeting for the same purpose may be called subject to the same notice requirement,
and the required quorum: at the subsequent meeting shall be at least tharty percent (30%) of the total number of
chigible votes of the Association, regardless of class of membership No such subsequent meeting shall be held
more than sixty (60) days following the preceding meeting

67 Allocation of Assessments

(a) Each Lot shall be allocated one-twenty-third (1/23™) of the annual assessments outlined
i Section 4 3 and the special assessments ocutlined in Section 4 4

-16-



(b) The rate of assessment for Inventory Lots owned by Declarant shall be twenty-five
percent (25%) of the rate for completed and occupied Lots owned by an Owner other than the Declarant
Declarant shall commence payment of the reduced assessment concurrent with the obligation arising on the
first Owner as provided m section 63 Notwithstanding the reduced assessment on Inventory Lots,
Declarant shall be obligated to pay to the Association for any shortages or deficiencies in the Assocration’s
operaung budget caused by reason of Deciarant’s reduced assessments, however, Declarant’s maximum
obligation for these shortages or deficiencies shall be equal to the umform rate of assessment on all Lots
multplied by the number of Inventory Lots upon which Declarant paid a reduced assessment, less all
amounts previously paid by Declarant as reduced assessments on the Inventory Lots In no event shall the
Board be entitled to incur expenses that would cause the Declarant to make a payment as described above
unless all such expenses are first shown by the Board to be reasonable and customary budgeted amounts

(©) The prowvisions of this Section 6 7 shall not preciude the Association from making a
separate or addinonal charge to, or special assessment on, an Owner for or on account of special services or
benefits rendered to, conferred upon, or obtained by or for that Owner or the Owner’s Lot If any expense
mcurred by the Association 18 caused by the musconduct of any Qwner or the Owner’s Permittees, the
Association may specially assess the expense exclusively aganst the offending Owner and/or Lot

68 Transfer The Association, acting through the Board of Directors and/or a property management
company, upon wntten demand and for a reasonable charge (currently $150 00 per request, subject to change by the
Board), shall furmsh to any Owner or the Owner’s authonzed representative a certificate signed by an officer of the
Association setung forth whether the assessments and charges on a specified Lot have been paid and setting forth
any other matters as may be required from ume to time by Anzona law A properly executed certificate of the
Association as to the status of assessments on a Lot and any other required matters shall be binding on the
Association as of the date of issuance of the certificate and for the time period specified m the cernficate
Assessments shall be payable i the full amount specified by the assessment notice, and no offsets agamst such
amount shall be permtted for any reason whatsoever including, without limitation, abandonment of the Owner’s
Lot, a claim that the Association 1s not properly exercising 1ts duties 1n mamtepance or enforcement, a claim agamst
the Declarant or its affihates, or the non-use or claim of non-use by Owner of all or any portion of the Common
Elements Upon any transfer of a Lot, the Owner acquinng the Lot shall pay to the Association as a working capital
contribution an amount equal to one sixth (1/6) of the annual assessment then n effect (the “Working Capital
Contribution™) The payment of the Working Capital Contribution shall not constitute a credit agamst the amounts
owed by an Ovmer for annual assessments or special assessments

69 Effect of Noppayment of Assessments - Remedies of the Association Any assessment not paid
within fifieen (15) days after the due date shall be subject to a one-time late charge of Twenty-Five and No/100
Dollars (325 00) and additionally shall bear interest from the due date at the mimimum rate of twelve percent (12%)
per annum or any other legal interest rate approved by the Board of Directors Notwithstanding the foregoing, the
Board of Directors may approve changes to the assessment collection procedure  Each Owner of a Lot, by accepting
a deed for that Lot (whether or not expressed n the deed or conveymg mstrument), or otherwise becomung an
“Owner”, vests m the Association and its agents the nght and power to bring all actions against the Owner
personally for the collection of all assessments due under the Documents as a debt and to enforce the lien securing
the assessment by all methods available for the enforcement of liens, including foreclosure by an action brought mn
the name of the Association in the same manner as a mortgage of real property, a deed of trust, and/or 2 mechame’s
lien If an Owner fails to make payments on any pnor hens (including any Mortgage) or fails to pay taxes on the
Owner’s Lot, the Association may make payments on any prior liens (including any Mortgage) or taxes on the Lot,
and all payments shall be due and payable immediately as a special assessment and shall be added to the lien m
favor of the Associatton The Len shall be 1n favor of and shall benefit the Association The Association shall have
the power to bid n any foreclosure, shenff’s sale, or simlar sale {(whether or not the foreclosure was mitiated by the
Assoclation or some other person) and to acquire, hold, lease, mortgage, and convey the Lot purchased The
Association may mstitute suit to recover a money judgment for unpaid assessments of the Owner without being
required to foreclose 1ts lien on the Lot involved and without waiving the lien that secures the unpaid assessments
Any foreclosure may be mstituted without regard to the value of the Lot, the solvency of the Owner, or the relative
size of the Owner’s default The assessment lien and the nights of enforcement under this Declaration shall be
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addition to and not in substitution of all other nghts and remedies that the Association may have under the
Documents or under Anzona law

610  Subordination of the Lien to Mortpages Regardless of whether or not a Notice and Claim of Lien
has been recorded, the lien for the assessments established m this Declaration shall be supenor to all liens, charges,
homestead exemptions, and encumbrances that are imposed on any Lot after the date of recordation of thus
Declarauon  The ben for the assessments estabhished i this Declaranon, however, shall be automatically
subordinate to (1) the lien of any First Mortgagee, except for the amount of assessments that accrues from and after
the date upon which the First Mortgagee acquires title to or comes 1n possession of any Lot and except for amounts
due to the Association as a result of the exercise of its self-help and lien nghts described m Section 7 4, and {(u) any
taxes, bonds, or assessments that by law are prior and superior to the assessment lien  The sale or transfer of any Lot
shall not affect the hen for assessments or the personal obligation of the Owner to pay all assessments ansing during
the Owner’s ownershup of the Lot, however, the sale or transfer of any Lot pursuant to a judicial foreclosure or
trustee’s sale by a First Mortgagee shall extinguish that portion of the hen on the Lot (but not the personal
obligation) that became due prior to the transfer or sale In the case of a sale or transfer by judicial foreclosure or
trustee’s sale by a Fust Mortgagee, the First Mortgagee or other successor Owner shall not be hable for any
assessments that become due prior to the sale or transfer by the First Mortgagee No sale or transfer pursuant to a
Judicial foreclosure or trustee’s sale of any First Mortgagee shall relieve any Lot from the hability or the lien for any
assessments that may become due or anse after the judicial foreclosure or trustee’s sale A sale or transfer pursuant
to a judicial foreclosure or trustee’s sale, however, shall not be construed to release any Owmer or previous Owner
from the Owner’s personal obligation to pay any assessment ansing during the Owner’s or previous Owner’s
ownership of the Lot, and the Association may enforce the personal obliganion to pay the assessments ansing during
the Owner’s ownership of the Lot m any manner permutted under Arizona law or the Documents

611 Notice of Tien Without affecting the pnionty and perfection of any assessment that has been
perfected as of the date of recordation of this Declaration, the Association may give (but 15 not obligated to give)
notice to any Owner whose assessment 15 due and unpaid by mailing to the Owner a copy of a “Notice and Claim of
Lien” which may state, among other things, the following

(a) The last known name of the delinquent Owner,

(b) The legal description or street address of the Lot agamst which the claim of hen 15 made,

{©) The amount claimed to be due and owing from the Owner and assessed against the Lot,
and

(d) A statement that the claim 15 made by the Associatton pursuant to the terms of the

Declaration and the other Documents

Each default in the payment of any assessment shall constitute a separate basis for a claim of lien, but any number of
defaults may be mcluded within a single Notice and Claim of Lien The Association may record a Notice and Claim
of Lien agamnst the delinquent Owner's Lot The Notice and Claun of Lien may be executed by any officer of the
Association, the managing agent for the Association, or legal counsel for the Association, but m all events the lien
will remain that of the Association

612  Imtial Working Capital Contnbution by Qwners Upon acceptance of a deed for a Lot (whether or
not expressed m the deed or conveying mnstrument) or otherwise becoming an “Owner”, each Owner {except for
Declarant) shall contribute to the Reserves of the Association an amount equal to one-sixth (1/6) of the annual
assessment then 1n effect as determined 1n accordance wath this Article 6 Reserve payments shall be collected only
upon the sale of the Lot by the Declarant and will not be collected on subsequent resale This amount shall be
deposited by the buyer mto the purchase and sale escrow and disbursed from the purchase and sale escrow directly
to the Association  All reserve payments to the Association will be deposited in the Association’s Reserve account
or separately accounted for i the Association’s operating account as a Reserve fund, and all Reserve funds shall
only be used as directed by the Board as determined by the Board m its sole discretion Durning the period of
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Declarant control, neither the Association nor the Declarant shall use any of the Reserves to defray the Declarant’s
expenses for mantamung the Common Elements or construction costs or for ordinary expenses of the Association

Declarant, in Declarant’s sole discretion, may advance certain amounts to the Association as working capital,
however, Declarant shall not be obligated to advance any amounts for working caprtal If Declarant elects to
advance any amounts for working capital, Declarant shall be entitled to a retmbursement from the Association, upon
Declarant’s demand, for all working capital funds previously advanced by Declarant Except for those amounts paid
by Declarant, all amounts paid as working captal shall be non-refundable and shall not act as a credit against any
assessment due and owing by an Owner under the terms and conditions of this Declaration

ARTICLE 7
COMMON ELEMENTS AND LOT MAINTENANCE

71 Common Elements Except as provaded mn Sections 72 or 73 below, the Association shall be
responsible for the mamtenance, repar, and replacement of the Common Elements Without any approval of the
Owners, the Association may (1) reconstruct, repair, replace, and refinish any Common Elements, {n) mamtain,
reparr, and landscape any shared entry area for the Project {(whether established through easement, hcense, or
otherwise), and (1) do any other acts deemed necessary to preserve, beaunify, and protect the Common Elements 1n
accordance with the general purposes specified 1n the Documents The Board of Directors of the Association shail
be the sole and absolute judge as to the appropnate mamtenance of the Common Elements Notwithstanding
anything contamned n this Section 7 1, the Association will have no obhgation to perform any maintenance or repair
work that 15 performed by any mumcipality or provider utility company responsible for the maintenance of any
utihties or improvements located within any Common Elements No Owner may alter, remove, iyjure, damage, or
interfere 1n any way with any landscaping, lawns, plants, wrigation systerms, sprinklers, shrubs, trees, and the like, 1f
any, placed on the Common Elements To the extent reasonably practical, the Associanon shall provide notice o
the owners affected by maintenance, repair and replacement described in this Section 7 1 at least two (2) days prior
to the commencement of such work, unless such maintenance, repair and replacement 1s deemed to be an emergency
by the Board of Directors, i which event the Association shall be under no obligation to provide notice to the
Owners affected by such work.

72 Repairs Necessitated_by Owner In the event that the need for mamtenance or repawr to the
Common Elements 1s caused through the acts or omissions (including negligent acts or omussions) of an Owner, the
Owner's Permittees, or any pet of the Qwner, the cost of the mamtenance or repairs, including the deducnble portion
of any apphcable msurance policy, shall be added to and become a part of the assessment agamst the Lot owned by
that Owner, without regard to the availability of any insurance proceeds payable to the Association for the cost of
the maintenance or reparrs  In addition to the foregoing, 1f the Owner of a given Lot 15 heid lLiable to the Association
by a court of competent jurisdiction for mantenance or repawr work performed by the Association to any other Lot
{(1e, a Lot not owned by that Owner), the amount of that judgment shall be added to and become a part of the
assessment aganst the Lot owned by that Owner

73 Maintenance of Lot and Building By Qwner It 1s the responsibility of each Owner to mamtain,
repatr, replace and nsure, at the Owners’ expense and without disturbance to the nghis of other Owners

(a) All Bulldings located on the Lot,
{b) The portion of the Lot consututng the yard,
(c) All other portions of the Lot

74 Owner’s Required Insurance Each Owner of a Lot, at such owner’s sole cost and expense, shall
purchase and mamtain 1n full force and effect property and lability msurance covering all types of property
described 1n Section 73 Such insurance shall be wrntten on a Special Form “All Risk” pohicy prowvided by a
reputable msurer that 1s authorized and qualified to do business n the State of Arizona and shall include coverage
for such property on a replacement cost basis  Owner shall provide a certificate of such insurance to the
Association, and shall maintam such msurance mn full force and effect at all umes that the Owner owns the Lot
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5 Owner’s Failure to Maintain. If an Owner fails to perform any items of maintenance and repair
required under the terms of this Article 7, then, upon the vote of a majority of the Board of Directors and after not
less than thirty (30) days prior written notice to that Owner and the holder of any applicable First Mortgage, the
Association shall have the right (but not the obligation) to enter upon or into that Lot to provide the required
maintenance or make the required repairs or replacements. Any entry by the Association or its agents shall not be
considered a trespass. The cost of these maintenance items and repairs shall be added to the assessments charged to
the Owner, shall be paid immediately to the Association by that Owner as a special assessment or otherwise, and
shall constitute a lien upon that Owner’s Lot. The rights of the Association described above are in addition to any
other remedies available to the Association under the Documents or Arizona law.

7.6 Exterior Repairs and Alterations. No Owner will be permitted to change any exterior color,
architectural elements, style, or condition of the Building without the prior approval of the Board, which approval or
disapproval may be granted or withheld in the sole and absolute discretion of the Board of Directors. The Board
shall adopt a set of guidelines in this regard if desired, which may include landscape guidelines. Each Owner shall
install landscaping in the yard of the Lot within 90 days of closing escrow on the Lot and becoming an Owner
pursuant to plans and specifications approved by the Declarant or Board of Directors pursuant to the provisions of
Section 4.3 hereof.

Tl General Standards. Except as may be otherwise provided in this Declaration or the other
Documents, each respective Owner of a Lot shall maintain the areas they are respectively responsible for, including,
but not limited to, all portions of the Building and yard on the Lot, at a level of general maintenance at least equal to
that prevailing with respect to areas of a similar nature located in residential communities commonly and generally
deemed to be of the same quality as the Project.

7.8 Utilities. Except for those utility costs that are metered collectively for the Common Elements and
paid by the Association as a common expense, all utilities for individual Lots will be metered separately to each Lot
and will be the responsibility of the respective Owners for payment.

7.9 Streets. Vehicular access to the Lots is through private streets constructed within the Common
Elements. The cost of repair and maintenance of the private streets shall be shared equally by all Owners of the Lots,
and the Association shall be responsible to maintain and ensure fulltime access through the streets, subject to
temporary disruption for necessary repairs by easement holders or utility companies.

ARTICLE 8
DUTIES AND POWERS OF THE OWNERS® ASSOCIATION

8.1 Duties and Powers. In addition to the duties and powers enumerated in the other Documents or
elsewhere in the Declaration, the Association, through its Board of Directors, shall have the power and authority to:

(a) Common Elements. Maintain and otherwise manage the Common Elements and all other
real and personal property that may be acquired by the Association;

(b) Legal and Accounting Services. Obtain legal, accounting, and other services deemed by
the Board, in its discretion, to be necessary or desirable in the operation of the Association and the
Common Elements;

(c) Easements. Subject to the limitations, if any, imposed by the Documents, grant
easements where necessary for utilities, sewer facilities, and CATV on, under, over, through, upon, or
across the Common Elements to serve the Common Elements or any Lot;

(d) Employment of Managers. Employ affiliated or third-party managers or other persons
and confract with independent contractors or managing agents to perform all or any part of the duties and
responsibilities of the Association;
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(e) Purchase Insurance Purchase insurance for the Common Elements for nsks, with
companies, and m amounts as the Board determines to be necessary, deswrable, or beneficial, subject to the
provisions of Section 8 2 below,

H Other Perform other acts authonzed expressly or by implication under this Declaration
and the other Documents including, without limitation, the nght to construct mmprovements on the
Common Elements, and

(g) Enforcement Enforce the provisions of this Declaration and the other Documents by all
legal means, including, without lirmitation, the expend:ture of funds of the Assoctation, the employment of
legal counsel, the commencement of actions, and the establishment of a systetn of fines or penalties for the
enforcement of this Declaration and the other Documents

§2 Insurance

(a) Liability Insurance Prior to the first conveyance of a Lot to an Owmner other than
Declarant, commercial general liability insurance covering the Common Elements shall be purchased and
obtained by the Board, or acquired by assignment from Declarant, promptly following the Board’s election,
and shall be maintained 1n force at all imes The premiums for all msurance required under Section 8 2(a)
shall be paid out of the Association’s funds The msurance shall be carmed with reputable compames
authonzed and qualified to do business m Anzona The insurance shall have a mmmum lumut of
$2,000,000 combined single limit per occurrence, or such other amount as determuned to be appropnate by
the Board of Directors The msurance shall name the Association as the first named mnsured, with the
Association’s directors, officers, employees, and agents acting 1n the scope of their employment and wath
the Owmers’ and the Declarant and Declarant’s directors, officers, partners, employees, and agents included
as additional insured so long as Declarant owns any Lot This policy shall include, but need not be hrted
to, msurance against mjury or damage occurrmeg 1n or on the Common Elements

{b) Property Insurance - Master Policy for Common Elements A master property insurance
policy shall be purchased or obtamned by the Board or acquired by assignment from Declarant promptly
following the construction of any permanent structure on the Common Elements Once purchased,
obtained, or acquired, this property insurance policy shall be maintained 1n force at all times by the
Association and such pohicy will provide coverage of the Common Elements only to the edge of the Lot
boundanes Everything withm the bounds of the planes described 1n Section 2 3 as the boundanes of the
Lot (including but not limuted to the types of property descnibed m Section 7 3 hereof) 1s the responsibility
of the Owner of the Lot, including the Bwlding and all other improvements constructed on the Lot
Personal property within a Lot must be msured by the Lot Owner The premuums for the property
msurance pohicy contemplated by the first sentence of thuis Section 8 2(b) shall be paid out of the
Associanon’s funds at the common expense of the Owners The property policy shall be carmed wath
reputable compames authonzed and qualified to do business in the State of Anzona and shall be wnitten on
a Special Form “All Risk” policy providing coverage for the full replacement cost of all of the Common
Elements (excluding land, foundations, excavatons, and other items that are usually excluded from
wnsurance coverage) The property msurance policy shall be 1n an amount determined from time to tume by
the Board 1n 1ts sole discretion The property insurance policy shall name the Declarant (for so long as
Declarant owns a Lot), Association, and any First Mortgagee of the msured permanent unprovements on
the Common Elements as insured’s, as their respective imnterests may appear

(c) Other Insurance The Board may purchase (but 1s not obligated to purchase) additional
msurance as the Board may deternune to be advisable or necessary including, but not limited to,
workmen’s compensation nsurance, demolition msurance to remove improvements that are not rebuilt,
flood nsurance, fidelity bonds, director and officer hability insurance, and nsurance on personal property
owned by the Association All premmums for these types of insurance and bonds shall be paid out of the
Association’s funds The Association may assess the Owners in advance for the esttmated cost of these
types of msurance By virtue of owming a Lot subject to this Declaratnon, each Owner covenants and
agrees with all other Owners and the Association that each Owner shall carry msurance on the Owner’s Lot
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m accordance with the provisions of Section 74 hereof Without himting any other provision of the
Declaration (including, but not limited to Section 7 hereof), 1t shall be each Owner’s sole responsibility to
secure comprehensive personal liability insurance, theft, fire, multi-penl, and other property msurance
covermng loss or damage to the Owner’s Lot, and any Building constructed thereon, personal property,
furmture, fixtures, and any other insurance not carned by the Association that the Owner desires

(d) General Provisions on Insurance The Board of Directors of the Association 15 granted
the authonity to negotiate loss settlemenis with the appropriate imnsurance carriers covering Insurance
purchased and obtaned by the Association pursuant to Section 82  Amy two (2) Directors of the
Association may sign a loss claim form and release form in commnection with the settlement of a loss claim,
and their signatures shail be binding on the Association and the Members The deductible under any
msurance policy shall be pad by the party who would be responsible for the repair in the absence of
msurance and, in the event multiple parties are responsible but without warving any night to enforce jomt
and several liability, the deductible shall be allocated 1n relation to the amount each party’s responsibility
bears to the total loss, as deterrined by the Board Where possible, each msurance policy maintained by
the Association must require the msurer to notify the Association i writing at least ten (10) days before the
cancellation or any substantial change to the Association’s msurance

(e) Non-hability of Association Notwithstanding the requirement of the Association to
obtain msurance coverage as stated in thus Declaration, nerther the Declarant, nor 1its officers, directors,
partners, or employees nor the Association, nor any director, officer, or agent of the Association shall be
lLiable to any Owner or any other party if any nsks or hazards are not covered by the msurance to be
mamtained by the Association or if the amount of nsurance is not adequate, and 1t shall be the
responsibility of each Owner to ascertain the coverage and protection afforded by the Association’s
msurance and to procure and pay for any addruional insurance coverage and protection that the Owner may
desire

(f) Provisions Required The commercial general hability msurance referred to 1n Section
8 2(a) and, if applicable, the property nsurance policy referred to mm Section 8 2(b) shall contain the
following provisions (to the extent deternmned by the Board of Directors to be available at a reasonable
cost)

(1) Any “other insurance” clause shall exclude insurance purchased by any Owners
or First Mortgagees,

(1) The coverage afforded by the policies shall be pnmary and shall not be brought
into contribution or proration with any msurance that may be purchased by any Owners or First
Mortgagees,

(111) The act or omission of any one or more of the Owners or the Owner’s
Permuttees shall not constitute grounds for avoiding liability on the policies and shali not be a
condition to recovery under the policies,

{1v) A “severability of interest” endorsement shall be obtamed that shall preclude the
msurer from denymg the claim based upon negligent acts or onmussions of the Association or
Owners,

v Any policy of property msurance that gives the carmer the nght to elect to
restore damage 1n lieu of a cash settlement must provide that this election 15 not exercisable
without the prior wnitten consent of the Association,

{v1) Each msurer shall warve 1ts rights to subrogate under each policy agamst the
Association (and 1its directors, officers, agents, and employees) and the Owner (and the Owner's
Permuttees),

-22-



{vu) Any nsurance trust agreement shall be recogmzed, and

(vin)  “Agreed Amount,” “Constructton Code,” “Special Condomimum,” and
“Inflanon Guard” endorsements shall be obtained, when available and when deternuned
appropnate by the Board

83 Other Duties and Powers The Association, acong through the Board and if required by thos
Declaration or by law or if deemed necessary or beneficial by the Board for the operation of the Association or
enforcement of this Declaration, shall obtain, provide, and pay for any other materials, supplies, furniture, labor,
services, mamntenance, repauws, structural alterations, or msurance, or pay any taxes or assessments  [f, however, any
other matenals, supples, furmiture, labor, services, mamtenance, repairs, structural alterations, insurance, taxes, or
assessments are specifically provided or apply to particular Lots, the cost shall be specially assessed to the Owners
of these Lots

84 Association Rules By a majonty vote of the Board, the Association, from time to time and
subject to the provisions of thus Declaration, may adopt, amend, and repeal rules and regulations for the Project The
Association Rules may restnict and govemn the use of any Common Elements by any Owner or the Qwner’s
Permittees or the Owner’s pets and additionally may estabhish a system of fines and charges for violations of the
Documents, however, the Association Rules may not discriminate among Owners A copy of the Association Rules
shall be available for mspection by the Members at reasonable times The Association Rules shall not be interpreted
1n a manner inconsistent with this Declaration or the Articles or Bylaws, and, upon adoption, the Association Rules
shall have the same force and effect as 1f they were set forth in full and were a part of this Declaration Prowvided,
however, in the event of a conflict between the Association Rules and this Declaration, the terms and conditions of
thus Declaration shall control

ARTICLE 9
CONDEMNATION

91 Taking If, at any tme during the term of this Declaration, all or any part of a Lot 1s taken or
condemned by any public authonty or sold or otherwise disposed of m lieu of or m advance of any taking
(collectively referred to as “takang”, “taken”, or “condemned”), the provisions of this Article 9 shall apply

92 Award All compensation, damages, or other proceeds from the taking shall be payable to the
Owner Any payment made for a taking shall be called the “Award”

93 Total Condemnation In the event that the entire Project 1s taken or condemned, the Associanon
shall terminate The Award shall be apportioned among the Owners ratably according to their Fractional Interests,
however, 1f a different standard 1s employed 1n the valuation used to measure the Award i the negotiation, judicial
decree, or otherwise, the same standard shall be employed to deternune the apportionment among the Owners to the
extent 1t 15 relevant and applicable On thus basis, the Association, as soon as practical, shall determune the share of
the Award to which each Owner is entitled  All shares shall be paid mto a separate account and be disbursed as soon
as practicable by check payable jomtly to the Owners and their respective First Mortgagees

94 Partial Condemnation

(a) In the event that less than the entire Project 1s taken or condemned, the Association shall
not terminate  Each Owner shall be entitled to the Award for their respective Lot and the Owner of such
Lot shall be enttled, on notice to the Board, to settle or compromuse the takig as the Owner so desires and
all Award proceeds therefrom shall be payable solely to that Owner The Association shall be entitled to
maintam 1ts own action for any partial taking agamnst the condemming authority for the loss of value to the
Association of the Lot, and any proceeds recerved therefrom are solely to the benefit of the Association and
shall not be considered an Award

{b) Any remnant of a Lot remaimng after part of a Lot 1s taken becomes a Common Element
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{c) If part of the Common Elements 1s acquired by condemnation or a taking, the portion of
the Award attributable to the Common Elements taken shall be paid to the Association for the benefit of the
Lot Owners not otherwise receiving the Award

95 Reconstruction Any reconstruction and repair necessitated by a partial taking shall be governed
by the procedures specified in Article 10

96 Separate Compensation Nothing contamed m this Article 9 shall restnict the rights of lessees,
mortgagees, the Declarant, or any other person holding an interest 1n a Lot or its Common Elements from receiving
separate compensation or a portion of the compensation payable, or both, pursuant to this Article 9and AR S § 33-
1206 (as and 1f amended)

ARTICLE 10
INSURED PROPERTY

101 Attorney-in-Fact The Owners wrrevocably appoiwnt the Board as therr true and lawful agent and
artorney-m-fact (in their name, place, and stead) for the purpose of dealing with damage to the Common Elements in
the event of its damage or destruction including, but not limited to, the nght to negotiate with any nsurer and adjust
any loss covered by the msurance required under Section 8 2 of this Declaration Each Owner by becoming an
Owner of a Lot shall automatically constitute appointment of the Board as 1its agent and attorney-in-fact for the
purposes outlined 1n Article 10 of this Declaration

102  Restoraign The Board shall have full and complete authonzation, nght, and power to make,
execute, and deliver any contract, deed, or other mstrument required to repair and reconstruct the Common Elements
to substantially the same condition that existed prior to the damage The proceeds of any msurance collected shall
be used by the Board for the purpose of repair and reconstruction unless the repair or replacement would be 1llegal
under any state or local health or safety statute or ordmance If the damaged property 1s to be repaired and restored,
no Lot Owner or lienholder 15 entitled to receive payment of any portion of the proceeds of any insurance unless
there 13 a surplus of proceeds afler the damaged property has been completely repaired or restored

103 Costs As soon as practicable after a casualty event, the Board shall obtain estimates that 1t deems
reliable and complete of the costs of repair or recomstruction of the Common Elements or that portion of the
Comunon Elements that were damaged or destroyed

104  Common FElements The Common Elements shall be repaired as promptly as possible by the
Board as attorney-n-fact for the Owner or Owners, whether itsurance proceeds are sufficient to cover the partial
damage or not, and any cost of the repair or reconstruction 1 excess of msurance proceeds available and reserves, if
any, shall be assessed as a Common Expense

105 Insurance Trustee, Proceeds

(a) All msurance proceeds payable on account of damage or loss to the Common Elements
shall be adjusted with the Association and shall be paid to any bank 1n Arizona that 1s selected as a trustee
by the Board as the “Insurance Trustee” The Insurance Trustee shall not be hable for payment of
premums, for the renewal or the sufficiency of policies, or for the failure to collect any insurance proceeds
Insurance proceeds payable on account of loss or damage shall be payable to and used by the Association
to repair the loss or damage mn accordance with the provisions of this Article 10

(b) The duty of the Insurance Trustee shall be to receive the insurance proceeds that are paid,
and to hold them 1n trust for the benefit of the Owners and the First Mortgagees as their interests may
appear as follows (1) an undivided share of the proceeds on account of damage to the Common Elements
shall be allocated to the Owners according to thewr Fractional Interests, (1) proceeds, if any, on account of
damage to Lots shall be held for the Owner of damaged Lots 1n proportion to the cost of repairing the
damage suffered by each Owner, as determined by the Board In the event a mortgagee endorsement has
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been 1ssued as to a Lot, the share of the Qwner shall be held in trust for the First Mortgagee and the Owner
as therr interests may appear

106 Marmer of Disbursement The proceeds from assessments and msurance recerved by the
Insurance Trustee shall be disbursed towards the payment of repatr of the Common Elements, and following such
fepair any remaiming proceeds shall be disbursed to the Owners

107  Information All repair and reconstruction work shail be done by licensed contractors of good
reputaion  Payment bonds, performance bonds, and statutory hien bonds may be required in the discretion of the
Board, but all work shall be done under written contracts

ARTICLE 11
GENERAL PROVISIONS

111 Enforcement -The Association, mn the first mstance, or any Owner, should the Association fail to
act within a reasonable time after notice from an Owner of the violation or infraction, shall have the night to enforce
by any proceeding at law or 1 equity all covenants and restrictions now or hereafter imposed by the provisions of
thzs Declaration, or the other Documents  Subject to the hrmitations established 1n Article XII below wath respect to
the negotiation, mediation, or arbitration of any disputes, the nght to enforce all covenants and restrictions mncludes
the nght to bring an action at law, 1n equity, or both Failure of the Association or any Owner to enforce any
covenant and reservation m this Declaration or 1n the other Documents shall not be deemed a warver of the right to
do so thereafter No act or omussion by Declarant shail act as a warver or defense to the enforcement of this
Declaration by the Association or any Owner Deeds of conveyance for any Lot may mcorporate the covenants and
restrictions by reference to this Declaration, however, each and every covenant and restriction shall be valid and
bmding upon the respective grantees whether or not any specific or general reference 1s made in the deed or
conveying mstrument Violators of any one or more of the covenants and restrictuons may be restramed by any
court of competent junisdiction and damages awarded agamnst the violators The remedies established m this
Declaration may be exercised jointly, severally, cumulanvely, successively, and in any order A sut to recover a
money Judgment for unpaid Assessments, interest, fines, rent, costs, attorney fees, or an other amount due, to obtain
specific performance, or to obtawn iyunctive relief may be maintaned without the foreclosing, waiving, releasing, or
satisfying the liens created under thus Declaration Each Owner of a Lot, by accepting a deed for that Lot (whether
or not expressed m the deed or conveymng mstrument) or otherwise becommg an “Owner,” specifically
acknowledges that any award of monetary damages made 1 favor of the Owner agamnst the Assoctation for the
Association’s fardure to comply with, or accurately comply with, the provisions of AR S § 33-1806 wall be satisfied
from and Limited solely to (1) the proceeds avarlable under any policy of msurance mamtamed by the Association
for errors or omussions of this type, or (u) the amount available 1n any hability reserve account that may be
established by the Assoctatton and funded through specific habibty reserves collected as part of the annual
assessments

112 - Approval of Liigation

(a)  Lmmmts on Imtiation of Litigation Except for any legal proceedings mitiated or jomned by
the Association either to (1) enforce the use restrictions contamed n this Declaration through mjunctive
rehef or otherwise, (1) enforce the Association Rules or the Architectural Commuftee Rules through
myunctive rehief or otherwise, (11) collect any unpard Assessments, enforce ‘or foreclose any lien 1n favor of
the Association, or determune the priority of any lien for Assessments, (1v) make a claim agamst a vendor
of the Assoctation or suppher of goods and services to the Association, (v) defend clauns filed against the
Assocration {and to assert counterclaims or cross-claims i connection with a defense), or (v1) make a claim
for a breach of fidveiary duty by any one or more of the Board of Directors or officers of the Assomation,
the Association will not mcur any expenses (including, without limutation, attorney fees and costs) to
mitate legal proceedmgs or 10 jown as a plamntff 1 legal proceedmgs without the prior approval of the

Members ‘ .
{b) Member Approval of Association Litipation  The Members’ approval to mtiate legal

proceedngs or jomn as a plamntff in legal proceedings must be given at any duly called regular or special
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meeting of the Members by an affirmative vote (in person or by proxy) of more than 50% of the total
number of eligible votes of the Members, excluding the vote of any Owner who would be a defendant n
the proceedings

(©) Prior Approval Disclosures Prior to any vote of the Members, the Association wall
provide full disclosure of the nature of the claim, the name and professional background of the attorney
proposed to be retaned by the Association to pursue the matter, a description of the relationship (1f any)
between the attorney and the Board of Directors (or any member of the Board of Directors) or the property
management company, a descnption of the fee arrangement with the attorney, an estimate of the fees and
costs necessary to pursue the claim, and the estimated time necessary to complete the proceedings

(d) Litigation Fund The costs of any legal proceedings mitiated or joined by the Association
that are not included m the above exceptions (1¢, Section 11 2(a)(1) through (v} above} must be financed
by the Association with monies that are specifically collected for that purpose, and the Association will not
borrow money, use reserve funds, use general funds, or use momes collected for other Association
obligations (such as worlang capital requirements) to imtiate or jom any legal proceeding The Association
shall not commence suit until the anncipated legal costs have been received 1n the Association accounts to
fund the anticipated costs of the proceeding 1n full

(e) Wnitten Notification to Progpective Purchasers and Acknowledement In connection with
the sale of the Qwner’s Lot, each Owner must provide all prospective purchasers of the Owner’s Lot with
(1) a wrtten description of all legal proceedings imtiated or jomned by the Association for which a special
litigation fund has been established, and (11) a copy of any written notice recerved by the Owner from the
Association regarding the hitigation Prior to the closmg of a sale of an Owner’s Lot, the Owner selling the
Lot shall provide to the Association an Acknowledgment, executed by the purchaser, acknowledging
receipt of the information required under this Section 11 2(e)

(H) Exceptions for Certain Board Actions These liputations on the commencement of
hihgation do not preclude the Board from incurmng expenses for legal advice in the normal course of
operating the Assoclation to, among other things (1) enforce the Documents mcluding the imposition of
fines, (1) comply with the Documents or any stattes or regulations related to the operation of the
Association, Common Area, or the Areas of Association Responsibility, (11) amend the Documents m a
manner and for the purposes described n thus Declaration, (1v) grant easements or convey Common Areas
in a manner and for purposes described n this Declaration, or (v) perform the obligations of the
Association as provided m this Declaration

(g) Legal Proceedings As used in thms Section 11 2, the term “legal proceedings™ includes
admumstration, arbitration, and judicial actions including any matters covered by the alternative dispute
resolution procedures described m Article XII below
113 Severability Invalidation of any one or any portion of these covenants and restrictions by

judgment or court order shall not affect the validity of any other provisions of the Documents, which shall temain tn
full force and effect

114 Term The covenants and restrictions of this Declaration shall run wath and bind the land for a
term of twenty (20) years from the date thus Declaranon is recorded, after which time they shall be automancally
extended for successive periods of ten (10) years for so long as the Lots continue to be used for Single Farmly
Residential Uses or unless termnated under Article 13

il5  Amendment

{a) Except m cases of amendments that may be executed by a Declarant m the exercise of its
Development Raghts, during the first twenty (20) year term of this Declaration amendments shall be made
only by a recorded mstrument executed on behalf of the Associaton by an officer of the Association
designated for that purpose or, in the absence of designation, by the President of the Association, and any
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amendment shall be deemed adopted if approved at a duly called regular or special meeting by the
affirmanve vote (in person or by proxy) of seventy-five (75%) or more of the total number of eligible votes
m the Association After the mmtial twenty (20) year penod, amendmenis shall be made by a recorded
mstrument approved at a duly called regular or special meeting by the affirmative vote {in person or by
proxy) of sixty percent (60%) or more of the total number of eligible votes i the Association, and the
amendment shall be executed on behalf of the Assoctation by an officer of the Association designated for
the purpose or, mn the absence of designation, by the President of the Association In addition to amd
notwithstanding the foregoing, any amendment to the umiform rate of assessments established under
Section 6 3 above shall require the prior wrntten approval of sixty-seven percent (67%) or more of the
holders of First Mortgages on the Lots

(b) Except to the extent expressly permiutied or requred by the Act, an amendment to the
Declaration shall not create or mcrease Special Declarant Rughts, increase the number of Lots or change the
boundaries of any Lot, the allocated Fractional Interest of a Lot, or the use as to which any Lot 1s restricted,
1n the absence of unammous consent of the Owners

(c) An amendment to the Declaration shall not termunate or decrease any unexpired
Development Rught, Special Declarant Right or Penod of Declarant Control unless the Declarant approves
the amendment 1n writing

(d) During the period of Declarant Control, the Declarant shall have the nght to amend the
Declaration, including the Plat, to (1) to exercise any Development Raght or Special Declarant Right, or
(11} comply with any applicable law if the amendment does not adversely affect the nghts of any Lot
Owner, or (1n) correct any error or inconsistency n the Declaration if the amendment does not adversely
affect the nghts of any Lot Owner

116  Construction This Declaration shall be liberally construed to effectuate its purpose of creanng a
uniform plan and scheme for the development of a residential project consisting of Lots and Common Elements with
maintenance as provided m this Declarauon and the other Documents Section and Article headings have been
mserted for convemence only and shall not be considered or referred to in resolving questons of interpretation or
construction  All terms and words used m this Declaranon (including any defined terms), regardless of the number
and pender 1n which they are used, shall be deemed and construed to mclude any other number and any other gender
as the context or sense of thus Declaration may requure, with the same effect as 1f such number and words had been
fully and properly written i the required number and gender Whenever the words and symbol “and/or’” are used i
this Declaration, 1t 1s intended, 1f consistent with the context, that this Declaration be wterpreted and the sentence,
phrase, or other part be construed in both 1ts conjunctive and disjunctive sense, and as having been wntten twice,
once with the word “and” mserted, and once with the word “or” wnserted, n the place of words and symbol “and/or
Any reference to this Declaranon shall automatically be deemed to include all amendments to this Declaration

117 Notices Any notice permutted or required to be delivered may be delivered either personally, by
mail, or by express delivery service If delivery 1s made by mail, 1t shall be deemed to have been delivered and
received two {2} business days afier a copy of the notice has been deposited in the Umted States mail, postage
prepaid, addressed to each person at the address given by such person to the Association for the purpose of service
of such notice If delivery 1s made by express delivery service, 1t shall be deemed to have been delivered and
recewved on the next business day afier a copy of the notice has been deposited with an “overmght” or “same-day”
dehivery service, properly addressed This address may be changed from time to time by notice 1 writing recerved
by the Association If an Owner fails to provide the Association with an address for purposes of recerving notices,
the address of any Lot owned by the Owner may be used 1n grving the notice

118  Management Apreements Any management agreement entered wnto by the Association or
Declarant may be made with an affiliate of Declarant or a third-party manager and, 1n any event, shall be terminabie
by the Association with or without cause and without penalty upon thurty (30) days wrntten notice The term of any
management agreement entered mto by the Association or Declarant may not exceed one year and may be
renewable only by affirmative agreement of the parties for successive penods of one year or less  Any property
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manager for the Association will be deemed to have accepted these hmitations, and no contrary provision of any
management agreement will be enforceable

119  No Partition There shall be no partition of any Lot, nor shall Declarant or any Owner or other
perscn acquiring any mnterest m any Lot, or any part of the Lot, seek any partition

1110 Declarant’s Right to Use Similar Name The Association wrrevocably consents to the use by any
other profit or nonprofit corporation that may be formed or incorporated by Declarant of a corporate name that 18 the
same or decepuvely similar to the name of the Association, provided one or more words are added to the name of
the other corporation to make the name of the Association distinguishable from the name of such other corporation
Within five (5) days after being requested to do so by the Declarant, the Association shall sign all letters, documents,
or other wntings as may be required by the Anzona Corporation Comrrussion (or any other governmental entity) in
order for any other corporation formed or incorporated by the Declarant to use a corporate name that 1s the same or
deceptively sumilar to the name of the Association

1111 Joint and Several Liability In the case of joint ownership of a Lot, the Liabihties and obligations
of each of the jomnt Owners set forth 1 or imposed by the Declaration and the other Documents shall be jomnt and
several .

1112 Construction In the event of any discrepancies, incomsistencies, or conflicts between the
provisions of ths Declaration and the Articles, Bylaws, Plat, or Association Rules, the provisions of this Declaration
shall prevail mn all instances

1113 Survival of Liability The termination of membership m the Association shall not relieve or
release any former Member from any hiability or obligation incurred under or in any way connected with the
Association duning the period of membership or impair any rights or remedies that the Association may have aganst
the former Member ansmg out of or 1n any way connected with the membership and the covenants and obligations
incident to the membership

1114 Waiver The waiver of or failure to enforce any breach or violaton of the Documents shall not be
deemed a waiver or abandonment of any provision of the Documents or a waiver of the night to enforce any
subsequent breach or violation of the Documents The foregoing shall apply regardless of whether any person
affected by the Documents (or having the nght 1o enforce the Documents) has or had knowledge of the breach or
violation

1115 Attorney Fees Without liiuting the power and authonty of the Association to incur and assess
attorney fees as part of the creation or enforcement of any assessment, in the event an action 1s mstituted to enforce
any of the provisions contamed 1n the Documents, the party prevailing m any action shall be entitled to recover from
the other party all reasonable attorneys’ fees and court costs In the event the Association 1s the prevailing party
the action; the amount of attorney fees and court costs may be deemed all or part of a special assessment agamst the
Lot and Owmner wvolved n the action

1116 Notice of Proxamity to Phoenix Sky Harboer Internatonal Awrport and City of Scotisdale Avrport

Each Owner, by accepting a deed to a Lot, or by otherwise acquiring title to a Lot, acknowledges (for such Owner
and the Owner’s successors and assigns) that (1} the Project 1s 1n close proximty to the City of Scottsdale Airport
flight path and 1s located approximately 3 mules from the City of Scottsdale Awport (the “Airport”), which 1s
currently located generally between Frank Lloyd Wnght Boulevard on the north, Pima Road on the east,
Thunderbird Road on the south, and Scottsdale Road on the west and, as of the date hereof, the Airport 15 operated
as 2 general aviation rehever/commercial service arport for Scottsdale and North Phoenix, used generally for single
engme and twin engine awrplanes, corporate jets, helicopters and scheduled service turbo prop and jet amrcraft, (1) the
Project may lie within exisung or future flight patterns of Phoemx Sky Harbor International Awrport (“Sky Harbor™),
which 15 a large hub commercial service airport serving Mancopa County and 1s the largest arrport in the State of
Anzona and, as of the date hereof, the arcraft fleet mix inchides single-engine, twin-engine, corporate jets,
helicopters and scheduled service uulizing turbo prop, jet planes and all other commercial awcraft, mcluding the
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Boemng 747, along with various mulitary fixed and rotary awrcraft utillize the field, including the Anzona Arwr National
Guard, who 18 located on the field and utilizes KC 135 awcraft, (in) atrcrafi talung off from and landing at the
Awrport and Sky Harbor may fly over the Project and adjacent properties at altitudes which will vary with
meteorological conditions, awrcraft type, awcraft performance, pilot proficiency and governmental restrictions and
requirements, (1v) Sky Harbor and the Airport are open twenty-four {24) hours each day, so takeoffs and landings
may occur at any hour of the day or might, (v) fhghts over the Project or adjacent properties by arrcrafl takung off
from or landing at the Airport and Sky Harbor may generate noise, the volume, pitch, amount and frequency of
accurrence of which will vary depending on a number of factors, mcluding, without lirmitation, the altitudes at which
the awrcraft fly, wind direction and other meteorological conditions and aircraft number and type, and may be
affected by future changes m Aurport and Sky Harbor use and activity, and {v1) such Owner (for such Ownmer, the
Owner’s successors and assigns) hereby accepts and assumes any and all nsks, burdens and inconvemence caused
by or associated with the Aurport and Sky Harbor and their operations (including, without hmitation, noise caused by
or associated with awrcraft flying over the Project and adjacent properties), and agrees not to assert or make and
claum agamst the Declarant, the Association, the Board of Directors and any director, officer, employee, agent,
representative or contracter of any of them in regard to the Awrport and Sky Harbor operations

ARTICLE 12
CLAIMS AND DISPUTE RESOLUTION/LEGAL ACTIONS

121 Dispute Resglution Agreement All Bound ADR Parties, as identified and defined below, agree to
encourage the amicable resolution of clauns, gnevances, controversies, disagreements, or disputes mvolving the
Project or the Documents m order to avoid or limit wherever possible the emotional and financial costs of htigation
Accordingly, each Bound ADR Party covenants and agrees that all Covered Clains, as defined below, between one
or more Bound ADR Party must be resolved using the alternative dispuie resolution procedures set forth below 1
thig Declaration and the Bylaws 1n hieu of filing a lawsuit or imtiating admumstrative proceedings As used mn the
Documents, the term “Bound ADR Parties” means the Association, Board, Declarant, any affiliaie of Declarant, any
property manager or association manager for the Project, all Owners, any tenant of an Owner, any fanuly member
residimg i the Owner’s Lot, and any person not subject to this Declaration who voluntanly agrees to be subject to
the dispute resolution procedures described below Unless they otherwise agree, Morigagees and mstiutional
guarantors are not Bound ADR Parties As used m the Documents, the term “Covered Claims” means all claims,
grievances, controversies, disagreements, or disputes that anse mn whole or part out of (1) the mterpretation,
application, or enforcement of the Declaration or the other Documents, (1) any alleged violation of the Documents
by any of the Bound ADR Parties, (1) the authority of the Association or the Board to take or not take any action
under the Documents, (1v) the failure of the Declarant or the Association or the Board to properly conduct elections,
give adequate notice of meetings, properly conduct meetings, allow mspection of books and records, or establish
adequate warranty and reserve funds, (v) the performance or non-performance by any of the Bound ADR Parties of
any of their respective obligations or responsibilities under the Documents to or on behalf of any other Bound ADR
Party, (v1) any and all matters related 1n any manner to the design or construction of any of the Lots withm the
Project (other than matters of sesthetic judgment by the Architectural Commuttee or the Board, all of which are not
subject to further review under the alternative dispute resolution procedures or separate legal action), or {vi1) any
alleged wviolation or defect with respect to the mamntenance or construction of the Common Area or any
umprovements or landscapmig on the Common Area The term “Covered Clauns”, however, specifically does not
include any Exempt Claims of the type described below The term “Alleged Defects” means only those Covered
Claims described 1 subsections {v1) and (vu1) above

122 Exempt Claims The followmng claims, gnevances, controversies, disagreements, and disputes
{cach an “Exempt Claun” and, collectively, the “Exempt Clauns™) are exempt from the alternatrve dispute resolution
provisions described in this Declaration

(a) Collection of Assessments Any action taken by the Association agamst any Bound ADR
Party to enforce the coilection of any Assessments, to enforce or foreclose any lien m favor of the
Association, or 1o determme the prionty of any lien for Assessments,
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(b) Specific Actions Any claum, grievance, controversy, disagreement, or dispute that
primanly involves

(1) Thtle to any Lot or Common Area,
(1) A challenge to a property taxation or condemnation proceeding,
(1) The evicuon of a tenant from a Lot,

(1v) The breach of fiduciary duty by any one or more of the Board of Directors or
officers of the Association,

) The nghts of any Mortgagee,

(v1) An employment matter between the Associanon and any employee of the
Association, or

(vu) The invahdation of any provision of the Declaraton or any of the covenants and
restricnions contamed m the Documents

(3] Injunctive Rehef Any suit by the Association to obiain a temporary or permanent
restramng order or equivalent emergency equitable relief (together wath any other ancillary relief as the
court may deem necessary} i order to mawntam the then-current status of the Project and preserve the
Associauon’s ability to enforce the architectural control provisions of the Documents and the use
restrictions contamned in this Declaration,

(d) Owner Actions Any suit solely between Owners (that does not include as a party the
Association, or Declarant) seeking redress on any Covered Claim that would constitute a cause of action
under federal law or the laws of the State of Anzona regardiess of the existence of the Documents,

(e) Separate Written Contracts Any action ansing out of any separaie written confract
between Owners, between the Declarant and any Owner, or between Declarant and that would constitute a
cause of action under the laws of the State of Anzona regardless of the existence of the Documents, and

(H) Not Bound Parties Any suit in which less than all parties are Bound ADR Parties (unless
the parties that are not Bound ADR Parties voluntanily agree to be subject to the alternative dispute
resolution procedures established i this Declaration and the Bylaws)

Any Bound ADR Party having an Exempt Claim may submit 1t to the alternative dispute resolution

procedures established m this Declaration and the Bylaws, but there 1s no obhgation to do so and no obligation of
any other Bound ADR Party to agree to have the Exempt Claim submutted to the alternanve dispute resolution
procedures The submssion of an Exempt Clamm involving the Association or Declarant to the alternative dispute
resolution procedures below requires the approval of the Association or Declarant, as applicable

123 Mandatory Resolution Procedures All Covered Claims must be resolved solely by using the

following procedures

(a) Notice Any Bound ADR Party having a Covered Claim (each a “Claimant”) against any
one or more Bound ADR Party (each a “Respondent™) must notify each Respondent in writing of the
Covered Claim (the “Covered Claim Notice™}, stating plainly and concisely

(1) The nature of the claim, mcluding date, time, location, persons mvolved, and
Respondent’s role tmn the Covered Clamm,
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(1) The basis of the Covered Claum (1 e, the provisions of the Documents or other
authonty out of which the Covered Clamm arises),

() The resolution or rehef sought by Claimant agamnst Respondent, and

(1v) The agreement of Claimant to meet personally with Respondent at a mutually
agreeable ume and place to discuss ways to resolve the Covered Claim

If the Respondent to the Covered Claim includes the Declarant or its officers, directors, incorporators,
members, contractors, subcontractors, or employees, Declarant wiil be given a penod of fifteen (15) days after
receipt of the Covered Claim Notice to enter the Lot or Building as the case may be and nspect, test, and, perhaps,
repatr the alleged violation or defect in the sole discretion of Declarant Thus right to mspect and test 18 wrevocable
and may not be waived or otherwise termuinated except by a wnitten mstrument signed by Declarant

(b} Conciliation and Negetiation

(1) Each Clammant and Respondent (collectively, the “Claim Parties” and,
singularly, a “Claim Party”) must make reasonable efforts to meet personally and agree to confer
for the purpose of resolving the Covered Claim by good farth and confidential negotiations

{u) Upon receipt of a written request from any of the Claim Parties, accompanied by
a copy of the Covered Claim Notwce, the Board may appoint a representative to assist the Claim
Parties 1 resolving the dispute by negotiation if, m 1ts discretion, the Board believes its efforts
will be beneficial to the Claim Parties or to the welfare of the Project

(c) Mediation

(1) If the Claim Parties do not resolve the Covered Claimm through negotiation
within ten (10} days of the date of the Covered Claim Notice {or within any other period as may be
agreed upon by the Claim Parties) (“Termmation of Negotiatons™), Claimant will have thurty (30)
addstional days within which to submit the Covered Claim to mediation by an independent
mediation service designated by the Association or, 1n absence of a mediation service designated
by the Association or in the case of a reasonable objection by Claimant, any dispute resolution
center or other independent agency providing smular services 1n the Marnicopa County, Arizona
area upon which the Claim Parties may mutually agree

(1) If Claimmant does not submit on a timely basis the Covered Claim to mediation
within thirty (30) days after Termunation of Negotiations, Claimant will be deemed to have warved
the Covered Clamm, and Respondent will be released and discharged from any and all hability to
Clammant ansing out of the Covered Claim, however, Claimant’s failure to submit the Covered
Claim for mediation will not release or discharge Respondent from any Lability to any person that
15 not a Claun Party to the foregong proceedings

(11) Within ten (10} days of the selection of the mediator, each of the Claim Parties
will submit to the mediator and each other a bnef memorandum setting forth 1ts posiion with
regard to the 1ssues to be resolved The mediator will have the nght to schedule a pre-mediation
conference, and all Clamm Parties must attend uniess otherwise agreed The medianon will
commence within ten (10) days following submuttal of the memoranda to the mechator and wall
conclude withan fifteen (15) days from the commencement of the mediation unless the Claim
Parties mutuaily agree to extend the mediation period The mediation will be held 1n Marnicopa
County or any other place that 1s mutually acceptable to the Claim Parties

(v) The mediator has discretion to conduct the mediation 1n the manner m which the
mediator believes 1s most appropnate for reaching 2 settlement of the Covered Claim The
mediator 15 authonzed to conduct jomnt and separate meetings with the Claim Parties and to make
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oral and wrtten recommendations for settlement Whenever necessary, the mediator also may
obtain expert advice concerming techmcal aspects of the dispute, so long as the Claum Parties agree
to obtain and assume the expenses of obtainmng the expert advice The mediator does not have the
authonity to impose a settlement

) The expenses of witnesses will be paid by the Claim Party producmg the
wimesses Al other expenses of the mediation, mcluding, but not himited to, the fees and costs
charged by the mediator and the expenses of any witnesses or the cost of any proof or expert
advice produced at the direct request of the mediator, will be borne equally by the Claum Parties
unless agreed to otherwise Each Claim Party will bear their attorney fees and costs m connection
with the mediation

(v1) If the Claim Parties do not settle the Covered Claim within thirty (30) days after
submussion of the matter to the mediation process or withmn any penod of time as determined
reasonable or appropriate by the mediator and the Claim Parties, the mediator will 1ssue a notice or
termunation of the mediation proceedings (“Termination of Mediation™) The Termumation of
Mediation notice must set forth when and where the Claim Parties met, the nature of the Claim
Parties’ impasse, and the date that the mediation was termunated At the option of the Claim
Parties, the Termunation of Mediation notice may establish, as to matters or rtems that have been
agreed to by the Claim Parties, any undisputed factual findings or agreed resolunons

{vi1) Withun five (5) days of the mediator’s 1ssuance of the Termunation of Mediation,
each of the Claim Parpes must make a wnitten offer of settlement 1n an effort 10 resolve the
Covered Claim, the Claimant will make a final written settlement demand (“Settlement Demand’)
to the Respondent, and the Respondent will make a final wntten settlement offer (“Settlement
Offer™) to the Claimant If the Claimant fails to make a Settlement Demand, Claimant’s original
Covered Claim Notice will constitute the Settlement Demand  If the Respondent fails to make a
Settlement Offer, Respondent will be deemed to have made a “zero”, “take nothing”, or “do
nothing™ Settlement Offer

(vi) Al mediation discussions are privileged and confidential 1n the same manner as
described in AR S § 12-2238 Wrmesses, Natural Persons who are not Claim Parties (or one (1)
authonized representative of a Claim Party that 15 not a natural person), the Claim Parties
Attorneys or one (1) authorized representative of the Claim Parties are the only persons allowed to
attend the mediation conference without the consent of ail Claim Parties

(d) Final and Bmding Arbitration If the Claim Parties do not agree in writing to accept
either the Settlement Demand or the Settlement Offer or otherwise fail to resolve the Covered Claim withun
fifteen (15) days of the Termunation of Mediation, the Claimant will have thirty (30) additional days to
submut the Covered Clamm to arbitration n accordance with the Arbitration Rules described in the Bylaws
If the Claimant fails to submut on a tunely basis the Covered Claim to arbitration, the Covered Claim will
be deemed waived, and Respondent will be released and discharged from any and all hability to Claimant
antsing out of the Covered Clamm, however, Claimant’s failure to submit the Covered Claim for arbitration
will not release or discharge Respondent from any liability to any person that 15 not a Claim Party to the
foregoing proceedings Except as provided below, an arbiration award issued by the arbitrator (the
“Arbitration Award”) will be final, binding, and non-appealable, and a judgment may be entered upon the
Arbitration Award 1n any court of competent jurisdiction to the fullest extent permutted under the laws of
the State of Anzona

(e Limited Right of Appeal An Arbitration Award may be (1) vacated by a court (or a
court may decline to confirm an award and enter judgment on the award) only 1n those cases described 1n
ARS §12-1512 A 1 through A 4, or (1) modified or corrected by a court only 1n those cases described in
ARS §12-1513 A
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(f) Limutation on Arbitraton Award An arbitrator of a Covered Claim will have no power
to grant any relief that cannot be granted by a court, and any monetary award made by the arbitrator will be
for actual and compensatory damages only and not exemplary, pumtive, or consequential damages

124 Allocation of Costs of Resolving Claims'

{a) Costs for Negotiation and Mediation Each Claim Party will bear 1ts own costs mcurred
pnor to and dunng the negotiation and mediation proceedings described i subsections 7 11(a), (b), and (c)
above, mcluding the fees of its attorney or other representative Each Claim Party will share equally all
costs of the mediator and, 1f and to the extent required, will pay this respective share of the costs m advance
of the mediation as a condinon to their continuation of the prosecution or defense of the Covered Claim

{b) Costs for Arbitration  Each Claim Party will bear 1its own costs (in¢luding the fees of its
attorney or other representative) incurred after the Terminaton of Mediation and wall share equally 1n the
costs of conducting the arbitration proceeding (collectively, “Post Mediation Costs”), except as otherwise
provided below If, and to the extent required, each Claim Party will pay their respective share of the costs
m advance of the arbitration as a condition to thewr contmuation of the prosecution or defense of the
Covered Claim

{©) Association Advance If any Owner that 15 a Claum Party refuses to pay m advance the
cost of mediation or arbitration 1n any Covered Claim mvolving the Association, the Association may
advance the cost and the amount so advanced will be deemed to be an assessment against the applicable
Owner and the Owner’s Lot

(d) Award of Costs If the arbitration panel enters any Arbitration Award that 1s equal to or
more favorable to Claimant than Claimant’s Settlement Demand, Claimant’s Post Mediation Costs will be
added to the Arbitration Award, and all Post Mediation Costs will be borne equally by all Respondents  If
the arbitration panel enters any Arbitration Award that 18 equal to or less favorable to Claimant than
Respondent’s Settiement Offer to that Clammant, Respondent’s Post Mediation Costs will be subtracted
from the Arbitration Award, and all Post Mediation Costs will be borne by all the Claimants The
arbrtration panel wiil be the sole judge as to whether or not the Arbitration Award 1s more or less favorable
that the Settlement Demand or Settlement Offer, as applicable

125 Enforcement of Resolution This agreement of the Bound ADR Parties to negotiate, mediate, and
arbatrate all Covered Claims 1s specifically enforceable under the applicable arbitration laws of the State of Anzona
After resolution of any Covered Clamm through negotiation, mediation, or arbitration m accordance with the
provisions outhned above, 1f any Bound ADR Party fails to abide by the terms of any agreement or Arbitration
Award, any other Bound ADR Party may file swit or mitiate admimstrative proceedings to enforce the agreement or
arbitration award without the need to again comply wath the procedures set forth above In ths case, the Bound
ADR Party taking action to enforce the agreement or Arbitration Award 15 enutled to recover from the non-
complying Bound ADR Party (or if more than one non-complying Bound ADR Party, from all non- complying
Bound ADR Parties pro rata) all costs incurred i enforcing the agreement or Arbitration Award, including, with
himutation, attorney fees, and court costs

126 Alleged Defects If any Owner or the Association destres or mtends to bring a claim of any sort
agamst the Declarant or 1its affilates or contractors for an Alleged Defect, the following provisions will apply to
provide full and fair notice of the existence of the Alleged Defect and an opportunity to repair or correct the Alleged
Defect without costly and time-consuming htigation

(a) Notice of Alleged Defect If any Owner or the Assoctation discovers an Alleged Defect,
the discovering party (referred to as a “Defect Claimant™) will give wntten notice to the Declarant of the
Alleged Defect and, 1f known, the repair or remedy sought by the Defect Claimant

(b) Right to Enter Within a reasonable time afier the receipt by Declarant of wntten notice
of the Alleged Defect (or Declarant’s independent discovery of a possible Alleged Defect), Declarant will
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have the nght to enter the affected Lot, Bulding or Common Area to mspect, test, and, if deemed necessary
or advisable by the Declarant in 1ts sole discretion, cause the repair or correction of the Alleged Defect All
tests, mspections, and applhicable repairs may be made by Declarant or 1ts agents or independent contractors
{including contractors and subcontractors) but can be commenced only after reasonable wntten notice by
the Declarant to the Defect Claimant and must be made only during normal business hours

{c) Declarant Discretion In performing the tests, inspections, or reparrs, as applicable,
Declarant wall be entitled to utithze methods or take actions that it deems appropnate or necessary, and
Declarant’s sole obligation with respect to the Defect Claimant will be to restore the affected area as close
as reasonably possible to its condition prior to the testings, investigations, or repairs

(d) No Extension of Warranties The existence of this night to notice and an opporturty to
mnspect and/or cure will not be deemed to impose arry obligation on the Declarant to test, mspect, or repair
any Alleged Defect or to establish or extend any applicable warranty of any builder, developer, or seller
(including Declarant) that may be applicable to the Lot or Common Area Notwithstanding Section 12 8
below, the provisions of thus Section 12 6 may not be modified, amended, waived, or termunared n any
manner until the expiration of each of the following peniods of tme (1) any penod of tume that Declarant
or 1ts affiliates or contractors may remain liable or responsible for the Alleged Defect or any resulting
myjury or damage from the Alleged Defect, wathout the prior and express wntten consent of Declarant given
m a recorded istrument, (n) twenty (20) years from the sale of the first Lot to an Owner other than
Declarant

127  Amendments to Article XII The alternative dispute resolution procedures established m Article
XII of this Declaration may not be modified, amended, terminated, or waived in any manner without Declarant’s
prior and express written consent, as evidenced by a recorded mnstrument, for so long as Declarant owns at least one
Lot within the Project After Declarant ceases to own at least one Lot within the Project, the alternative dispute
resolution procedures of Article XII may be modified, amended, or terrunated mn accordance with the procedures
established in the Documents, however, to the extent any Covered Claim still involves the Declarant, the Declarant
can elect for the Covered Claim to be governed by the altemative dispute resolution procedures previously contained
in the Documents (as though not modified, amended, or termunated) Nothing contamed n this Section 12 7 15
intended to shorten, modify, or amend the provisions of Section 12 6 wath respect to the notice and opportunty to
inspect and/or cure an Alleged Defect

128 Confligts Notwithstanding anything to the contrary in this Declaration, if there 15 a conflict
between this Article and any other provisions of the Documents, this Article shall control

- -~ -

ARTICLE 13
RIGHTS AND DUTIES OF FIRST MORTGAGEE

131 First Mortgagee Protections Notwithstanding any other provisions of this Declaration or any
other Documents, the following provistons shall apply to and benefit each holder of a First Mortgage upon a Lot

{(a) The First Mortgagee shall not be personally hable for the payment of any assessment or
charge or for the observance or performance of any covenants and restnctions, except as provided 1n ths
Declaration, and

b) At the time any First Mortgagee becomes the record Owner of a Lot, the First Mortgagee
shall be subject to all of the terms and conditions of this Peclaration and the Documents, mcludmg, but not
limited to, the cbligation to pay for all assessments and charpes accruing after the First Mortgagee becomes
an Owner, 1n the same manner as any Owner

132 Mortgagee Notices Upon furmishing the Association wath a wntten request stating the name and
address of the Eligible Mortgage Holder and staung the address of the Lot upon which the First Mortgage 1s held,
Eligible Mortgage Holder shall be entitled to the following notices
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(a) Wntten notification from the Associaton of any default in the performance by the
mndrvidual Owner (and borrower on the applicable First Mortgage) of any obligation under the Documents
which has remained uncured for a period of sixty (60) days, and

{b) Wnitten notification from the Association of any proposed action which will require the
consent of a specified number of Eligible Mortgage Holders as set forth in this Declaration

133 Approval Required to Termunate Association Notwithstanding any other provisions of this
Declaration, any termination of the legal stams of the Association for reasons other than the total condemmanon of
all the Lots shall not be effective unless approved by two-thirds (2/3) or more of the Ehgible Monigage Holders

134  Limutation on Partihion and Subdrvision No Lot shall be partitioned or subdivided wathout the
prior written approval of the holder of any First Mortgage on such Lot

135 Confheting Provisions Except as set forth in the following sentence, n the event of any conflict
or mconsistency between the provisions of this Article 13 and any other provision of the Documents, the provisions
of this Article 13 shall prevall In the event of any conflict or mconsistency between the different sub-sections of
this Article 13 or between the provisions of this Article 13 and any other proviston of the Documents wath respect to
the number or percentage of Owners, First Mortgagees, or Eligible Mortgage Holders that must consent to an
amendment of the Declaration, Articles, or Bylaws, or a termunation of the Association, or certamm actions of the
Association as specified i this Declaration, the provision requiring the consent of the greatest number or percentage
of Owners, First Mortgagees, or Eligible Mortgage Holders shail prevail

ARTICLE 14
TERMINATION

141 Termination of Association Except in the case of taking of all the Lots by eminent domain, this
Association may be terminated only by the adoption of a termmation agreement approved at a duly called regular or
special meeting by the affirmative vote (in person or by proxy) of mnety percent (90%) or more of the total number
of eligible votes tn the Association An agreement to terrinate shall be evidenced by the execution or ratifications
of a termination agreement, 1n the same manner as a deed, by the requisite number of Lot Owners The termination
agreement shall specify a date afier which the agresment will be void unless 1t 1s recorded before that date The
termunatron agreement and all ratifications shall be recorded in the official records of the County Recorder in
Marnicopa County, Anzona and shall be effecuve only upon recordation Prior to any vote for a termmation of the
Association the City must have agreed in wniting to accept the obligation to mamiain ail the Common Areas as the
City has made it an obhigation on the Assocration to maintain the Common Areas

142  Tenancy n Common If the real estate constituting the Common Area 15 not to be assumed by the
City and the City otherwise consents, then following termunanon, title to all the real estate in the Common Area
vests 1 the Lot Owners as tenants m common pro rata to thewr respective terests as provided n this Article 14
While the tenancy mn common exists, each Lot Owner and his successors in interest have an exclusive night to
occupancy of the portion of the real estate that formerly constituted the Common Area

143 Foreclosure Except as provided m this subparagraph, foreclosure or enforcement of a lien or
encumbrance against a Lot does not withdraw that Lot from the Association

Dated as of October ___, 2005
“Declarant™

Sydney Sweetwater, LLC, an Anzona lumted hability
company

By

Its Managing Member
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STATE OF ARIZONA }
) ss
County of Mancopa )
The foregomng mstrument was acknowledged before me this day of October, 2005, by

, the of Sydney Sweetwater LL C | an
Anzona hmited habihity company, betng authorized so to do for the purposes theremn contamed

-

Notary Public

My Commussion Expires
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