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Amended Administrative Order 
Board of Adjustment 

City of Scottsdale 

for 

Case Numbers 3-BA-2024 and 4-BA-2024 

The initial documents submitted by Banner Health and HonorHealth regarding 
the appeal have been forwarded to the undersigned by City staff.   

The Board of Adjustment (the Board) has jurisdiction to “hear and decide appeals 
in which it is alleged there is an error in an order, requirement or decision made by the 
zoning administrator in the enforcement of a zoning ordinance.” A.R.S. § 9-462.06.G.1. 
See also Sec. 1.805.A.(1), Scottsdale Zoning Ordinance.  Jurisdiction over an 
application is presumed unless challenged by an opponent of the application.  Rule 401, 
Board of Adjustment Rules of Procedure.  Banner Health has challenged the jurisdiction 
of the Board, in essence, asserting that the Zoning Administrator’s letters dated January 
30, 2024, are not “an order, requirement or decision.” Rule 401 provides that when its 
jurisdiction is challenged, “the Board shall hear arguments and vote the question.” 
Banner Health also asserts that the Zoning Administrator’s letters are based on a 
hypothetical situation and, therefore, not ripe for appeal.  Lastly, the Board must decide 
whether an appellant has standing to maintain an appeal before reaching the merits of 
an appeal.   

Accordingly, pursuant to the authority granted the Chair of the Board by Rule 
102, Board of Adjustment Rules of Procedure, to set the meeting procedure, 

IT IS HEREBY ORDERED consolidating case numbers 3-BA-2024 and 4-BA-
2024 for hearing on May 1, 2024. 

IT IS FURTHER ORDERED that the hearing on May 1, 2024, shall be limited to 
the legal issues of (1) whether either of the Zoning Administrator’s letters dated January 
30, 2024, is “an order, requirement or decision” subject to appeal to the Board pursuant 
to A.R.S. § 9-462.06G.1., thus giving the Board jurisdiction over the appeal; (2) whether 
any issue addressed in those letters is ripe for review by the Board; and (3) whether the 
appellant has standing to maintain an appeal.  Should the Board decide all those 
preliminary legal issues in the affirmative, the merits of the appeal will be heard at the 
Board’s meeting on June 5, 2024. 

IT IS FURTHER ORDERED that any supplemental memorandum from either 
HonorHealth or Banner Health shall be submitted no later than the close of business on 
April 17, 2024.  That memorandum shall be limited to the three issues delineated in the 
above paragraph.  Any memorandum shall not exceed twelve (12) pages in length 
exclusive of any attachments.  If court opinions or legal treatises are cited in a 
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memorandum, a copy of each opinion and the section from the legal treatise containing 
the referenced comment shall be attached to the memorandum. 

Dated this 10th day of April, 2024. 

 

    
   
 
 
 
Approved as to form by: 
 
 
s/Eric C. Anderson 
___________________________ 
             Eric Anderson 
Counsel to the Board of Adjustment 
 
 
 
Copy of this Administrative Order is emailed 
to the following this 10th day of April: 
 
Ms. Erin Perreault 
Zoning Administrator 
City of Scottsdale 
eperreault@scottsdaleaz.gov 
 
Mr. Brett W. Johnson 
Snell & Wilmer 
Counsel for HonorHealth 
bwjohnson@swlaw.com 
 
Ms. Susan E. Demmitt 
Gammage & Burnham, PLC 
Counsel for Banner Health 
sdemmitt@gblaw.com 



 BOARD OF ADJUSTMENT 

REPORT 
 
Meeting Date:  5/1/2024 

ACTION 

3-BA-2024: HonorHealth - Definition Appeal 

Request to consider the following: 

1.  Request for an appeal of the Zoning Administrator's written response dated January 30, 
2024 regarding a requested interpretation involving the Zoning Ordinance definitions of 
“Office” and “Hospital”. 

 
4-BA-2024: HonorHealth Appeal - Application to Construct Hospital by Banner Health 

Request to consider the following: 

1.  Request for an appeal of the Zoning Administrator's written response dated January 30, 
2024 regarding a requested interpretation involving the utilization of the Zoning Ordinance 
definition of Office to circumvent the Zoning Ordinance definition of Hospital. 

APPLICANT/APPELLANT CONTACT 

Brett W. Johnson 
Snell & Wilmer 
602-382-6312 

OWNER 

HonorHealth (3-BA-2024 Subject Site) 
Banner Health (4-BA-2024 Subject Site) 

LOCATION 

3-BA-2024: Northeast corner of N. Hayden Road and the Loop 101 Freeway, and City-wide. 
4-BA-2024: Southwest corner of N. Hayden Road and the Loop 101 Freeway. 
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BACKGROUND 

3-BA-2024 Context 
The appellant represents HonorHealth. HonorHealth owns property at the northeast corner of 
N. Hayden Road and the Loop 101 Freeway. The appellant requested an interpretation of 
definitions in the Zoning Ordinance applicable to assist HonorHealth in their long-range 
planning of their property and as applicable to other properties city-wide. 

The HonorHealth site is part of the Crossroads East Master Development Plan area with 
Planned Community Development (P-C) zoning established with Case 19-ZN-2002. As parcels 
have come through the development process, portions of that Master Development Plan have 
been amended through the City Council public hearing process. 

History/Timeline 

• December 22, 2023: A request for interpretation was submitted to the Zoning Administrator 
from Snell & Wilmer on behalf of HonorHealth, seeking an interpretation of the Zoning 
Ordinance definitions of “Office” and “Hospital”. That request was stamped received on 
December 26, 2023. 

• January 30, 2024: The Zoning Administrator provided a response to the request. 

• February 23, 2024: An appeal of the Zoning Administrator’s response was received through 
the City Clerk’s Office.  

4-BA-2024 Context 
The appellant represents HonorHealth. HonorHealth owns property at the northeast corner of 
N. Hayden Road and the Loop 101 Freeway.  The appellant requested an interpretation 
concerning Zoning Ordinance definitions applicable to the proposed development by Banner 
Health on their recently acquired property generally located at the southwest corner of N. 
Hayden Road and the Loop 101 Freeway. 

The Banner Health proposed development site is part of the Crossroads East Master 
Development Plan area with Planned Community Development (P-C) zoning established in 
zoning  Case 19-ZN-2002. As parcels have come through the development process, portions of 
the Master Development Plan have been amended through the City Council public hearing 
process. 

In June of 2023, Gammage & Burnham representing Banner Health, filed zoning Case 5-ZN-
2023 proposing a zoning district map amendment from Planned Community Development with 
P-C comparable Central Business District (P-C C-2) and comparable Industrial Park District (P-C 
I-1) to Special Campus (S-C) District, including a development plan, for a new medical campus 
with a proposed full-service hospital with helipad, on a +/- 48-acre site located at 18400 N. 
Hayden Road. This was the active zoning case submitted by Banner Health at the time the 
interpretation request was filed by Snell & Wilmer. 
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History/Timeline 

• June 21, 2023: Gammage & Burnham, representing Banner Health, filed zoning Case 5-ZN-
2023 proposing to rezone to the S-C district. 

• December 22, 2023: A request for interpretation was submitted to the Zoning Administrator 
from Snell & Wilmer on behalf of HonorHealth, seeking an interpretation involving the 
utilization of the Zoning Ordinance definition of Office to circumvent the Zoning Ordinance 
definition of the term Hospital. That request was stamped received on December 26, 2023. 

• January 30, 2024: The Zoning Administrator provided a response to the request. 

• February 23, 2024: An appeal of the Zoning Administrator’s response was received through 
the City Clerk’s Office.  

3-BA-2024 Adjacent Uses and Zoning 
• North Undeveloped Arizona State Land; zoned Planned Community District (P-C) 

[Crossroads East Master Development Plan]. 

• South Undeveloped Axon site; zoned Planned Community District with comparable 
Industrial Park District (P-C I-1) [Crossroads East Master Development Plan, as 
amended].  

• East City of Scottsdale Water Campus; zoned Planned Community District (P-C), Open 
Space Planned Community District (OS P-C), and Industrial Park (I-1). 

• West Cavasson mixed-use development; zoned Planned Airpark Core, Planned 
Community District (PCP P-C) [Crossroads East Master Development Plan, as 
amended].  

4-BA-2024 Adjacent Uses and Zoning 
• North Cavasson mixed-use development; zoned Planned Airpark Core, Planned 

Community District (PCP P-C) [Crossroads East Master Development Plan, as 
amended] 

• South San Artes, multi-family residential development; zoned Planned Community 
District with comparable Multi-family Residential District (P-C R-5) [Crossroads 
East Master Development Plan, as amended].  

• East Undeveloped Axon site; zoned Planned Community District with comparable 
Industrial Park District (P-C I-1) [Crossroads East Master Development Plan, as 
amended]. 

• West Undeveloped sites; zoned Planned Community District with comparable 
Industrial Park District (P-C I-1) [Crossroads East Master Development Plan, as 
amended]. 
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Community Input 

Staff also received correspondence from Gammage & Burnham, representing Banner Health, 
pertaining to the Zoning Administrator responses and Snell & Wilmer appeals. That document is 
included with the report attachments for the Board’s reference. 

Zoning Ordinance Requirements 

Jurisdiction: 

The “jurisdiction” or authority of the Board of Adjustment is addressed in section 9-462.06 of the 
Arizona Revised Statutes: 

C.   A board of adjustment shall hear and decide appeals from the decisions of the 
Zoning Administrator…  

G.  A board of adjustment shall: 

1.  Hear and decide appeals in which it is alleged there is an error in an order, 
requirement or decision made by the zoning administrator in the enforcement of 
a zoning ordinance adopted pursuant to this article… 

3. Reverse or affirm, wholly or partly, or modify the order, requirement or decision 
of the zoning administrator appealed from, and make such order, requirement, 
decision or determination as necessary… 

The “jurisdiction” of the Board of Adjustment is also addressed in Section 1.805 of the 
Scottsdale Zoning Ordinance: 

The Board shall hear appeals from the Zoning Administrator’s interpretation of the 
Zoning Ordinance or other decisions. The Board of Adjustment shall determine those 
matters over which it has jurisdiction.   

 

The jurisdiction of the Board of Adjustment is granted by state statute and municipal ordinance. 
If the Board acts in a matter over which it has no jurisdiction, the action taken has no effect.   
 
The Zoning Code of the City of Scottsdale and the Rules of Procedure for the Board of 
Adjustment give the Board the authority to make the determination whether the Board has 
jurisdiction.   
 
Under state law, the Zoning Ordinance, and the Board  by-laws, the Board’s jurisdiction is 
limited to variances from the terms of the Zoning Ordinance, appeals of Zoning Administrator 
decisions and interpretations of the Zoning Ordinance, and the General Manager 
interpretations and decisions made under the Land Divisions Ordinance.    
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Standing: 

In order to have standing, the Applicant must be an aggrieved party.  Section 1.202.B of the 
Scottsdale Zoning Ordinance states the following about aggrieved parties: 

“The appeal of ordinance interpretations or other decisions by the Zoning Administrator 
may be initiated by any aggrieved person or by any officer, department, board or 
commission of the City affected by the interpretation or decision of the Zoning 
Administrator.  For purposes of this subsection, an aggrieved person is one who receives 
a particular and direct adverse impact from the interpretation or decision which is 
distinguishable from the effects or impacts upon the general public.” 

 

Action: 

Upon finding that an application for appeal has both Jurisdiction and Standing, the Board of 
Adjustment can then discuss the merits of the case to determine whether or not the Zoning 
Administrator Decision was arbitrary, capricious or an abuse of discretion as specified in Section 
1.805.D.(1) of the Zoning Ordinance. 

Procedural Note: 

Per the Administrative Order issued by the Chairman of the Board of Adjustment dated April 10, 
2024, the hearing on May 1, 2024 shall be limited to the legal items of jurisdiction and standing. 
Therefore, the discussion of this report has been limited to those topics. Should the Board decide 
the preliminary jurisdiction and standing in the affirmative, the merits of the appeals will be 
heard at the Board of Adjustment meeting on June 5, 2024, and staff will issue another report 
discussing such merits. 

Findings: Jurisdiction and Standing 

Jurisdiction: 

Staff questions whether the Board has jurisdiction in this appeal. Each of the Zoning 
Administrator-issued responses indicate that an interpretation could not be provided based on 
the lack available information submitted in the interpretation requests. Due to the fact that 
interpretations were not issued, it is unclear what jurisdiction exists for the Board of Adjustment 
to hear an appeal. 

Standing: 
Staff questions whether the Applicant (Appellant) has standing in these appeals. Each of the 
Zoning Administrator-issued responses did not provide an interpretation, due to lack of 
sufficient details relating to the proposed HonorHealth property and due to a hypothetical 
scenario suggested by the Applicant that could not be supported by the Banner Health 
application contents on file with the city for Case 5-ZN-2023 at the time of the interpretation 
request. Thus, it is unclear if anyone would be considered aggrieved or adversely impacted by 
the Zoning Administrator response outcomes, in which case standing to appeal would not exist.  
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3-BA-2024 Applicant/Appellant’s Request for Interpretation  

On December 22, 2023 (stamped received on December 26, 2023) a request for interpretation 
was submitted to the Zoning Administrator from Snell & Wilmer, on behalf of HonorHealth, 
seeking interpretations of the Zoning Ordinance definitions of “Office” and “Hospital”. That 
request expressed a desire to benefit HonorHealth in the long-range planning of their property.  

The interpretation request identified Zoning Ordinance Section 3.100 (Article III - Definitions), 
and sought confirmation that a “hospital” could only be built in the Commercial Office (C-O) or 
Special Campus (SC) zoning districts, and that an “office” could be built in other zoning districts, 
to the effect that an office might only be utilized for medical office or clinical medical care but 
not inpatient care that reaches the level associated with a hospital. 

The interpretation request further identified that in November of 2022, HonorHealth purchased 
property at the northeast corner of N. Hayden Road and the Loop 101 Freeway. That site is 
approximately forty-eight (48) acres zoned Planned Community District (P-C) with comparable 
Commercial Office district (C-O), and the ability to designate approximately ten (10) acres with 
comparable Central Business district (C-2). The Zoning Ordinance limits the building of a 
hospital to C-O (requiring a use permit with public hearings) or to SC zoning districts, but an 
office can be built in a number of zoning districts, including C-2 and I-1. However, because an 
“office” can include medical services and limited inpatient care normally allowed accessory to a 
clinic or rehabilitation facility, the distinction between the two development types is somewhat 
unclear, according to HonorHealth, compelling them to seek an interpretation for its 
development master planning efforts.  

3-BA-2024 Zoning Administrator’s Response 

The Zoning Administrator, in response to the Request for Interpretation received on December 

26, 2023, reviewed the available information and provided a response on January 30, 2024. 

The response letter notes that the request for interpretation focuses primarily on “Hospital” 

and “Office” land uses but there are a variety of other healthcare-related land uses specified in 

the Zoning Ordinance, including, but not limited to “Residential Healthcare Facility,” “Minimal 

Residential Health Care Facility,” and “Specialized Residential Health Care Facility.” The Zoning 

Administrator stated in the response that the Zoning Ordinance provides the potential for 

hybrid and analogous uses that are not specifically named in the request, and that although the 

traditional perception of a hospital commonly included multiple healthcare uses combined into 

one facility, those individual components may be broken into more specific or analogous land 

uses that may not fit squarely within the definition of a “Hospital”.  Also noted in the response 

is that the healthcare industry is continuously evolving, and the assessment of individual 

development proposals is typically based on the specific information available at that time, 

such as North American Industry Classification System (NAICS) designations, state licensing 

categorizations, operations information, types of care provided, emergency vehicle and 

transport vehicle types and trips, as examples. 
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The Zoning Administrator response identifies that certain land uses are defined in Section 3.100 

of the Zoning Ordinance, which includes terms that give general guidance, but not absolute 

specifics, as it is not practical for a Zoning Ordinance to account for all possible land uses and 

scenarios. Additionally noted, is that Section 1.202.D of the Zoning Ordinance states that the 

use regulations in each district cannot be all inclusive and may include general use descriptions 

that encompass several specific uses, and requires the Zoning Administrator to be able to 

interpret the uses specified in each district liberally to include other uses which have similar 

impacts to the listed uses. 

The response letter concludes that because of these factors, and absent a development 

proposal and sufficient details relating to the proposed use of the HonorHealth property, that 

an interpretation could not be provided that would contain the specific distinctions requested 

by Snell & Wilmer on behalf of HonorHealth.  

3-BA-2024 Applicant/Appellant’s Request for Appeal  

On February 23, 2024 an appeal of the Zoning Administrator response was filed which argues 
that the response leaves ambiguity in the definitions of “Office” and “Hospital” and that the 
Zoning Administrator’s decision was arbitrary, capricious, or an abuse of discretion. 

The appellant states that allowing this ambiguity to go unaddressed renders the 
implementation and enforcement of the Code wasteful, time-consuming, and ineffective. 
Further stating that clarifying the distinction between these two land uses is in the interest of 
HonorHealth, the City, and every resident and business that will be impacted by having a full-
scale hospital built in a non-conforming zoning district.  The response received leaves in place 
an ambiguity regarding the ability to build a hospital in different zoning districts. According to 
HonorHealth, healthcare providers such as HonorHealth are unable to gauge their own 
compliance with the Code as a result and are forced to spend hundreds of thousands of dollars 
in pre-development planning without knowing what constitutes a “hospital.” They claim this 
also impacts the residents and businesses, as the ambiguity would seemingly allow a hospital to 
be built throughout various zoning districts, many of which are adjacent to residential 
neighborhoods and business. 

3-BA-2024 Discussion 

With the Zoning Administrator assessment and response stating that “Because of these factors, 

and absent a development proposal providing, among other things, sufficient details relating to 

the proposed use of a property, we cannot provide an interpretation that would contain the 

specific distinctions you have requested”, staff questions the jurisdiction for the Board of 

Adjustment to hear an appeal when no interpretation has been rendered or decision made.  

The Board of Adjustment is tasked with hearing appeals of interpretations of the Zoning 

Ordinance text made by the Zoning Administrator, and the Board shall determine those matters 

over which it has jurisdiction. In staff’s assessment, if an interpretation was not able to be 
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issued, and no decision has been made, it would be reasonable to conclude that no  

corresponding appeal could be made, and thus the Board of Adjustment should find that no 

jurisdiction exists to hear such an appeal. 

Per Sec. 1.202.B of the Zoning Ordinance, in order to have standing, an applicant must be an 

aggrieved person, where an “aggrieved person is one who receives a particular and direct 

adverse impact from the interpretation or decision which is distinguishable from the effects or 

impacts upon the general public.” In staff’s assessment, based on the criteria, and the Zoning 

Administrator-issued response that did not include an interpretation, it would be reasonable to 

conclude that no one would be considered aggrieved or adversely impacted by that outcome, in 

which case the necessary standing to make an appeal would not exist. 

4-BA-2024 Applicant/Appellant’s Appeal  

On December 22, 2023 (stamped received on December 26, 2023) a request for interpretation 
was submitted to the Zoning Administrator from Snell & Wilmer on behalf of HonorHealth, 
seeking an interpretation involving the conceptual utilization by Banner Health of the Zoning 
Ordinance definition for Office to circumvent the Zoning Ordinance definition of Hospital. The 
interpretation request sought to address the potential for the improper building of a hospital 
on property with a zoning designation of Central Business (C-2) or Industrial Park (I-1). 
Specifically, to clarify that building and/or operating a “hospital” under the guise of an “office” 
within the definitions of the Code is a violation of the Code. 

The request acknowledged that in June 2023, Banner Health submitted an application 
requesting a rezoning of the property generally located at the southwest corner of N. Hayden 
Road and the Loop 101 Freeway. In that application, Case 5-ZN-2023, Banner Health proposed a 
plan to build a forty-eight (48) acre medical campus including various uses and a full-service 
hospital with in-patient beds to provide hospital level medical care. That application proposed 
to rezone the property from C-2 and I-1 zoning to Special Campus (SC), specifically to allow for a 
“hospital” under the “Medical Facilities” use category. In order to provide certainty to 
Scottsdale’s citizens and stakeholders, HonorHealth requested the interpretation as to whether 
Banner Health can avoid the public rezoning hearing process by characterizing its proposed 
“hospital” as an “office”.  According to HonorHealth, of the 47 zoning categories in the Code, a 
hospital is only allowed to be built in C-O (requiring a use permit with public hearings) or SC 
zoning districts. The Banner Health property is currently designated as C-2 and I-1, and does not 
allow a hospital without a rezoning. 

The interpretation request sought an interpretation from the Zoning Administrator to confirm 
that a “hospital” is strictly limited to the C-O zoning district (requiring a use permit with public 
hearings) or within an approved SC zoned development. Stating that, a decision permitting this 
non-compliant use would adversely impact the uniformity and intent of Scottsdale’s zoning 
ordinances, essentially rendering any zoning restriction moot. 

https://eservices.scottsdaleaz.gov/bldgresources/Cases/Details/54729
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4-BA-2024 Zoning Administrator’s Response 

The Zoning Administrator, in response to the Request for Interpretation received on December 

26, 2023, reviewed the available information and provided a response on January 30, 2024. 

The response letter notes that the request for interpretation focuses on addressing the 

hypothetical scenario for the improper building of a hospital on property with a zoning 

designation of Central Business (C-2) or Industrial Park (I-1). The Zoning Administrator noted in 

the response that the request for interpretation specifically referenced an active application 

submitted by Banner Health regarding their property generally located at the southwest corner 

of N. Hayden Road and the Loop 101 Freeway (Case 5-ZN-2023). In that application, Banner 

Health requested a zoning district map amendment from Planned Community Development (P-

C) with comparable Central Business District (P-C C-2) and comparable Industrial Park District 

(P-C I-1) to Special Campus (S-C) District. The zoning application narrative stated that the intent 

to rezone to the SC district is to accommodate a hospital facility, as well as various other uses, 

including diagnostic and treatment facilities, a cancer center, medical offices, and ancillary 

medical uses.  

The response also notes that the request for interpretation included the following statement: 

“In order to provide certainty to Scottsdale’s citizens and stakeholders, we request this 

interpretation as to whether Banner can avoid the public rezoning hearing process by 

characterizing its proposed “Hospital” as an “Office”.” However, the Zoning Administrator 

noted the inability to identify any language in the rezoning request that would indicate Banner 

Health was attempting to circumvent the rezoning process as suggested, and additionally 

noting that the request for interpretation concerns a hypothetical scenario that cannot 

reasonably be responded to as it is not within the scope of the referenced application.  

The Zoning Administrator points out in the response letter that each development application 

submitted to the City is reviewed in the context of, among other things, the details of that 

proposal, available operational parameters, and available North American Industry 

Classification System (NAICS) and licensing information to assess whether the applicant’s 

proposed use fits into the existing or proposed zoning designations and permitted land uses. 

Absent sufficient details to evaluate those factors, an interpretation could not be provided 

regarding whether a hypothetical proposal would be permitted under the Zoning Ordinance. To 

the extent that the associated request was for the Zoning Administrator to interpret the Zoning 

Ordinance to confirm the districts where a “Hospital” is permitted, both the definition of 

“Hospital” and the zoning districts where that is a specified permitted land use are already 

identified in the Zoning Ordinance. 
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4-BA-2024 Applicant/Appellant’s Appeal  

On February 23, 2024 an appeal of the Zoning Administrator’s Decision was filed which argues 
that the response leaves ambiguity in the definitions of “Office” and “Hospital” and that the 
Zoning Administrator’s decision was arbitrary, capricious, or an abuse of discretion. 

The appellant states that allowing this ambiguity to go unaddressed renders the 
implementation and enforcement of the code wasteful, time-consuming, and ineffective. 
Further stating that clarifying the distinction between these two land uses is in the interest of 
HonorHealth, the City, and every resident and business that will be impacted by having a full-
scale hospital built in a non-conforming zoning district. According to HonorHealth, while the 
code is based on intentional and sound public policy that restricts a hospital to designated 
zoning districts, the interpretation leaves open the possibility that hospitals can be built in 
zoning districts that allow “offices,” not “hospitals.” 

4-BA-2024 Discussion 

With the Zoning Administrator assessment and response that “Absent sufficient details to 

evaluate those factors, as is the case with your hypothetical, we cannot provide an 

interpretation regarding whether a proposal would be permitted under the Zoning Ordinance”, 

staff questions the presence of the necessary jurisdiction for the Board of Adjustment to hear 

an appeal when no interpretation has been rendered or decision made.  

The Board of Adjustment is tasked with hearing appeals of interpretations of the Zoning 

Ordinance text made by the Zoning Administrator, and the Board shall determine those matters 

over which it has jurisdiction. In staff’s assessment, if an interpretation was not able to be 

issued and no decision made, it would be reasonable to conclude that there could not be a 

corresponding appeal, and the Board of Adjustment should find that no jurisdiction exists to 

hear such an appeal. 

Per Sec. 1.202.B of the Zoning Ordinance, in order to have standing, an applicant must be an 

aggrieved person, where an “aggrieved person is one who receives a particular and direct 

adverse impact from the interpretation or decision which is distinguishable from the effects or 

impacts upon the general public.” In staff’s assessment, based on the criteria, and the Zoning 

Administrator-issued response that did not include an interpretation, it would be reasonable to 

conclude that no one would be considered aggrieved or adversely impacted by the response 

outcome, in which case the necessary standing to make an appeal would not exist. 
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Conclusion 

Based on the Zoning Administrator’s provided responses to the applicant’s requests, and the 

identified limitations on being able to render an interpretation due to lack of specifics provided 

in the available information, along with definitions already provided by the Zoning Ordinance, 

an interpretation was not rendered, or decision made, and as such, there are not 

interpretations to be appealed to the Board of Adjustment. Without interpretations there 

would be no standing to file an appeal, nor would there be an aggrieved party or adverse 

impact resulting. 

Should the Board of Adjustment find that there is both Jurisdiction and Standing in this matter, 

this will be brought back to the Board for a future hearing specific to the merits of the case and 

the determination of whether or not the Zoning Administrator’s response was arbitrary, 

capricious or an abuse of discretion. 

Findings 

In a typical request to the Board of Adjustment, the Board must review and determine if the 
required four (4) findings have been justified to allow a Zoning Variance.  In the case of an 
appeal of the Zoning Administrator decision, such as this one, these findings are not required, 
and the Board of Adjustment will need to: 

• Determine whether or not it has jurisdiction over this matter; 

• Determine whether the Applicant (appellant) has standing; and, if the Board first finds that 
it has jurisdiction over the matter and that the applicant has standing, then the Board shall; 

• Discuss the merits of the case to determine whether or not the Zoning Administrator’s 
Decision was arbitrary, capricious or an abuse of discretion.  
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4/11/2024 

Jeff Barnes, Report Author 
480-312-2376, jbarnes@scottsdaleaz.gov 

 Date 

 
 
 

  
 
 4/12/2024 

Bryan Cluff, Board of Adjustment Liaison 
480-312-2258, bcluff@scottsdaleaz.gov 

 Date 

 

 
 

  
 
 

4/15/2024 

Tim Curtis, AICP, Current Planning Director 
480-312-4210, tcurtis@scottsdaleaz.gov 

 Date 

 

ATTACHMENTS 

1. Context Aerial (3-BA-2024) 
2. Zoning Map (3-BA-2024) 
3. Context Aerial (4-BA-2024) 
4. Zoning Map (4-BA-2024) 
5. February 23, 2024, Appeal of the Zoning Administrator’s Response (3-BA-2024) 

Exhibit A: January 30, 2024, Zoning Administrator’s Response (3-BA-2024) 
Exhibit B: December 22, 2023, Request for Zoning Administrator’s Interpretation 
(3-BA-2024) 

6. February 23, 2024, Appeal of the Zoning Administrator’s Response (4-BA-2024) 
Exhibit A: January 30, 2024, Zoning Administrator’s Response (4-BA-2024) 
Exhibit B: December 22, 2023, Request for Zoning Administrator’s Interpretation 
(4-BA-2024) 
Exhibit 1: December 22, 2023, Request for Zoning Administrator’s Interpretation 
(3-BA-2024) 
Exhibit C: Case 5-ZN-2023 Project Narrative  

7. March 11, 2024, Gammage & Burnham’s correspondence  
8. Appellant’s supplemental materials received 
9. Gammage & Burnham’s supplemental materials received 

https://eservices.scottsdaleaz.gov/bldgresources/Cases/Details/54729
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February 23, 2024  

Ben Lane 
City of Scottsdale – City Clerk 
3939 N. Drinkwater Blvd. 
Scottsdale, AZ 85251 
 
RE: Zoning Interpretation Appeal  

Dear Mr. Lane: 

This firm represents HonorHealth, a long-time healthcare non-profit operating hospitals, 
primary and specialty care clinics, and ancillary offices in the City of Scottsdale (the “City”). 
HonorHealth is appealing the Zoning Administrator’s Interpretation dated January 30, 2024, 
pertaining to the definitions of a “hospital” and an “office” (the “Interpretation”). A true and 
accurate copy of the Interpretation is attached as Exhibit A.  

HonorHealth is appealing the Interpretation as it is arbitrary, capricious, and/or an abuse 
of discretion, and is not supported by the City’s Zoning Ordinances (the “Code”). As it stands, the 
Interpretation leaves in place an ambiguity between the definition of a “hospital” and an “office” 
for medical purposes. As discussed in HonorHealth’s original request to the Zoning Administrator, 
attached as Exhibit B, allowing this ambiguity to go unaddressed renders the implementation and 
enforcement of the Code wasteful, time-consuming, and ineffective. Indeed, clarifying the 
distinction between these two land uses is in the interest of HonorHealth, the City, and every 
resident and business that will be impacted by having a full-scale hospital built in a non-
conforming zone.  

As it stands, the Interpretations leaves in place an ambiguity regarding the ability to build 
a hospital on different zoning districts. Healthcare providers such as HonorHealth are unable to 
gauge their own compliance with the Code as a result and are forced to spend hundreds of 
thousands of dollars in pre-development planning without knowing what constitutes a “hospital.” 
This also impacts the City’s residents and business, as the ambiguity would seemingly allow a 
hospital to be built throughout various zoning districts, many of which are adjacent to residential 
neighborhoods and business. 

As an aggrieved party to the Interpretation, HonorHealth timely submits this appeal 
pursuant to the provisions of A.R.S. § 9-462.06 and the Scottsdale Code of Ordinances, Section 
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1.805. Once the request for the appeal has been processed, HonorHealth will submit additional 
expansive arguments in accordance with Board of Adjustment Rules of Procedure Section 403. 

As required by Scottsdale Code of Ordinances, Section 1.202(B), HonorHealth is 
submitting this appeal within thirty (30) days of the issuance of the Interpretation.  

Very truly yours, 

Snell & Wilmer 

Brett W. Johnson PC  

BWJ:th 

Enclosure 



EXHIBIT A







EXHIBIT B
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December 22, 2023  

SENT VIA EMAIL AND COURIER 
 
Erin Perreault, Zoning Administrator 
City of Scottsdale 
7447 E. Indian School Road, Suite 105 
Scottsdale, AZ  85251 
eperreault@scottsdaleaz.gov 
 
RE: Request for Scottsdale Zoning Ordinance Interpretation of “Hospital” and “Office”  

Dear Ms. Perreault: 

We represent HonorHealth, a long-time healthcare nonprofit operating hospitals, primary 
and specialty care clinics, and ancillary offices in and around Scottsdale.  Recently, HonorHealth 
acquired property at the northeast corner of State Route 101 Freeway and Hayden Road (the 
“Property”) as part of its commitment to expanding alongside Scottsdale’s growing population.  
Given this substantial investment into the Property, and to support HonorHealth’s long-term 
facility planning efforts, HonorHealth seeks to clarify the application of the City of Scottsdale’s 
Zoning Ordinances to this newly acquired property so it may ensure compliance with any use 
restrictions or regulations.   

 
Specifically, pursuant to the Scottsdale’s Zoning Ordinance (the “Code”) Section 3.100, 

HonorHealth requests confirmation that (1) a “hospital”, for which inpatient medical care will be 
provided, may only be built on land use zoned Commercial Office (“C-O”) or Special Campus 
(“SC”), and (2) that an “office” use that may be built on other land use zones, such as Central 
Business (“C-2”) and Industrial Park (“I-1”), may only be utilized for medical office or clinical 
medical care and not inpatient care that exceeds accessory support for limited medical practitioners 
(i.e. not to a “hospital” level of service with primary focus on inpatient care). 

 
On or about November 16, 2022, HonorHealth purchased the Property subject to 

approximately forty-eight (48) acres of land use zone C-O, with the ability to designate up to 
approximately ten (10) acres of land use zone C-2.  HonorHealth’s strategy is to responsibly plan 
for future growth in Scottsdale and use data to drive decisions on building new healthcare services 
whether it be a hospital, medical office, or urgent care.  HonorHealth looks at each individual 
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community and their specific needs to tailor medical options for the future.  As a result of the 
diverse range of possible facilities in a future development on a property with mixed-use zoning 
including C-O and C-2, HonorHealth requests this interpretation to ensure that future facilities are 
built on the correct land use zone.   

 
The Code limits the building of a hospital to C-O (requiring a use permit with public 

hearings) or to SC.  An “office” can be built on a number of land use zones, including zone C-2 
and I-1.  However, because an “office” can include medical services and limited inpatient care 
normally allowed as an accessory to a clinic or rehabilitation facility, the distinction between the 
two development types is somewhat unclear, compelling this request to establish clarity with an 
interpretation of the Code that HonorHealth can rely upon for its development master planning 
efforts (as well as for planning future land use entitlements if/as needed).  
 
 Despite this friction, the Code is unambiguous in defining a hospital for zoning purposes.  
The Code, in Section 3.100 defines a hospital as “a facility for the general and emergency 
treatment of human ailments, with bed care and shall include a sanitarium and clinic but shall not 
include convalescent or nursing home.”  Scottsdale, AZ – Zoning Ordinances, App. B, Art. III 
(emphasis added). 
 
 Additionally, a hospital is required to obtain a license through the Arizona Department of 
Health Services.  As such, Arizona’s licensing requirements support the City’s zoning-based 
definition of a hospital.1  For purposes of licensure, Arizona law defines a “hospital” as: “a class 
of health care institution that provides, through an organized medical staff, inpatient beds, 
medical services, continuous nursing services, and diagnosis or treatment to a patient.”  Ariz. 
Admin. Code § 9-10-101(110) (emphasis added).  Arizona’s licensing requirements definition 
includes “inpatient beds” for hospitals. 
 
 Conversely, the City’s Code defines an “Office” as “an establishment or activity primarily 
engaged in professional, clerical or medical services, including inpatient services.”  A “hospital” 
is defined “with bed care.”  While “bed care” is not defined by the Code, there is an implied 
distinction between “inpatient” stays and “bed care” being of a more intense nature (by being 
longer in duration, requiring more monitoring, staff, and support services, etc.).  The Code 
definition of “office” describes medical services with a limited scope when compared to the 
broader definition, and scale, of a “hospital”; evidenced by allowing medical offices across the 
City by-right, while limiting the location of hospitals to specific areas and, in the case of the C-O 
zone, requiring a Conditional Use Permit (which requires public hearings and a discretionary 

 
1 Although Arizona’s definition supports the City’s definition of a “hospital,” any distinction 
between the definitions should be read in deference to the State’s Statutory definition.  See, City 
of Scottsdale, Zoning Interpretation 2002-2 (Aug. 1, 2002) (applying an updated Statutory 
definition of “Adult Care Homes” to Scottsdale’s Ordinances for “Adult Foster Care” and 
“Assisted Living”). 
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approval by the City).  Medical offices, on the other hand, are typically a limited practice and a 
specific service, such as a general practitioners office or a specialist office (such as a cardiac 
practice) that generally has business hours that are similar to office uses (hence, why they are 
allowed in zones with other non-medical office uses).  Given their intensity, 24-hour operation, 
larger staffing needs as well as food and other support for both patients and staff, the definition of 
a hospital includes “general and emergency treatment” – contemplating an expansive network of 
treatment and practice types.  Both through the terms in the Code and by allowing one use broadly 
and the other use narrowly, the definitions are therefore unambiguous and clearly distinguished.  
 
 When conflicting interpretations of law exist after examining the text, including the text of 
zoning ordinances, Arizona courts refer to the law’s subject matter, historical background, and 
purposes.  Maricopa County v. Rana, 248 Ariz. 419, 422 (2020) (citing State v. Burbey, 243 Ariz. 
145, 147 (2017)).  Should there be any perceived conflict about how a “hospital” falls into the 
City’s zoning laws, the purpose of the land use zone designations resolves those issues.  The City 
does not allow a hospital in either the C-2 or I-1 land use zone as such use is clearly more intensive 
than other allowed uses, creating a need to prohibit the intensity of a hospital from this zone.  
Indeed, the City designates these use zones with a specific purpose in mind: 
 

C-2:  This district is intended to permit uses for recurring shopping and service 
needs for multiple neighborhoods.  This district includes uses usually associated 
with office and retail shopping developments, typically located near residential 
neighborhoods. 
 
I-1:  The I-1 District is intended to provide for light manufacturing, aeronautical, 
light industrial, office and supportive uses to sustain and enhance major 
employment opportunities.  The development standards are intended to provide 
development flexibility consistent with the sensitive design principles, and 
appropriate transition in areas adjacent to residential districts. 

 
 With C-2 zoning located throughout the City and often adjacent to less intensive zones and 
residences, the zone is intended to allow compatible uses while excluding those that feature more 
intensive operations. A hospital that has its 24/7 operation, large staff, large number of visitors 
(both patients and their visitors), deliveries and emergency vehicle operations, clearly does not 
conform to this intent. 
 

The text and purpose of the City’s Code makes clear that a “hospital” is limited to two (2) 
specific zones – C-O (requiring a use permit with public hearings) and SC.  The City’s decision to 
limit hospitals to land use zones C-O and SC – and only these two (2) zones out of forty-seven 
(47) zoning categories – implements the public policy of recognizing the intense impact of a 
hospital (with its twenty-four hour operation and helicopter traffic) on neighborhoods, traffic, and 
infrastructure, compared to the less intense impacts of an office. 
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With this notice of formal interpretation, HonorHealth respectfully requests that you 
interpret the Zoning Ordinance to confirm that a facility for the general and emergency treatment 
of human ailments with bed care, including related clinic care, is not permitted in any zoning 
district except the C-O (requiring a use permit with public hearings) and SC districts.  Moreover, 
“office” uses that include the treatment of human ailments with accessory bed care of any duration 
shall not be defined as a “hospital” pursuant to the Code. 

This confirming interpretation will provide much needed clarity on the distinction between 
“Hospital” uses and medical office uses that will assist the HonorHealth team with their long-range 
planning efforts. 

If you have any questions, please do contact me at bwjohnson@swlaw.com or (602) 382-
6312.  Thank you for your attention to this matter. 

Very truly yours, 

Snell & Wilmer 

Brett W. Johnson PC  
BWJ:th 
cc:  Jim Thompson, City Manager 
       Sherry Scott, City Attorney 
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February 23, 2024  

Ben Lane 
City of Scottsdale – City Clerk 
3939 N. Drinkwater Blvd. 
Scottsdale, AZ 85251 
 
RE: Zoning Interpretation Appeal  

Dear Mr. Lane: 

This firm represents HonorHealth, a long-time healthcare non-profit operating hospitals, 
primary and specialty care clinics, and ancillary offices in the City of Scottsdale (the “City”). 
HonorHealth is appealing the Zoning Administrator’s Interpretation dated January 30, 2024, 
pertaining to Banner Health Arizona’s (“Banner”) application and attempt to construct a hospital 
as an “office” on its property (the “Interpretation”). A true and accurate copy of the Interpretation 
is attached as Exhibit A.  

HonorHealth is appealing the Interpretation as it is arbitrary, capricious, an abuse of 
discretion, and is not supported by the City’s Zoning Ordinances (the “Code”). As it stands, the 
Interpretation leaves in place an ambiguity between the definition of a “hospital” and an “office” 
for medical purposes. As discussed in HonorHealth’s original request to the Zoning Administrator, 
attached as Exhibit B, allowing this ambiguity to go unaddressed renders the implementation and 
enforcement of the Code wasteful, time-consuming, and ineffective, and violates long-standing 
City Council approved and implemented, legislative based, public policy that protects the City’s 
citizens, taxpayers, and businesses.  

Indeed, clarifying the distinction between these two land uses is in the interest of 
HonorHealth, the City, and every resident and business that will be impacted by having a full-scale 
hospital built in a zoning district that does not allow a hospital. While the Code is based on 
intentional and sound public policy that restricts a hospital to designated zoning districts, the 
Interpretation leaves open the possibility that hospitals can be built in zoning districts that allow 
“offices,” not “hospitals.” Not only does this derogate the intent of the City Council in establishing 
the Code, but it presents a direct harm to the numerous residential neighborhoods and businesses 
adjacent to zoning districts that permit “offices” but not “hospitals.”   
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As an aggrieved party to the Interpretation, HonorHealth timely submits this appeal 
pursuant to the provisions of A.R.S. § 9-462.06 and the Scottsdale Code of Ordinances, Section 
1.805. Once the request for the appeal has been processed, HonorHealth will submit additional 
expansive arguments in accordance with Board of Adjustment Rules of Procedure Section 403. 

As required by Scottsdale Code of Ordinances, Section 1.202(B), HonorHealth is 
submitting this appeal within thirty (30) days of the issuance of the Interpretation. In accordance 
with Scottsdale Code of Ordinances Section 1.805(B), HonorHealth also requests a formal stay of 
all developments on the Property discussed in Banner’s application, attached as Exhibit C.  

Very truly yours, 

Snell & Wilmer 

Brett W. Johnson PC  

BWJ:th 

Enclosure 



EXHIBIT A







EXHIBIT B
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December 22, 2023  

SENT VIA EMAIL AND COURIER 
 
Erin Perreault, Zoning Administrator 
City of Scottsdale 
7447 E. Indian School Road, Suite 105 
Scottsdale, AZ  85251 
eperreault@scottsdaleaz.gov 
 
RE:   Request for Scottsdale Zoning Ordinance Interpretation Concerning the 

Utilization of  the Definition of “Office” pursuant to C-2 and I-1 to Circumvent 
Definition of  “Hospital” pursuant to C-O 

Dear Ms. Perreault: 

We represent HonorHealth.1  HonorHealth operates a network of hospitals and medical centers in 
the City of Scottsdale, and as such, seeks to address the potential for the improper building of a 
hospital on property with a zoning designation of Central Business (“C-2”) or Industrial Park (“I-
1”).  Specifically, pursuant to Scottsdale’s Zoning Ordinance (the “Code”), HonorHealth seeks to 
clarify that building and/or operating a “hospital” under the guise of an “office” within the 
definitions of the Code is a violation of the Code.2   
 

 
1 A ruling permitting the respective action would cause HonorHealth to face an adverse impact.  A 
nearby HonorHealth medical campus will be economically impacted by allowing hospitals on non-
conforming zones.  Additionally, the ruling would adversely affect HonorHealth’s unique role as 
Scottsdale’s largest hospital network by allowing hospitals to be built on C-2 and/or I-1 use zones 
without the opportunity of public comment and City Council review, therefore, decreasing the 
value of HonorHealth’s properly conforming use zones.  See, City of Scottsdale Bd. of Adjustments, 
1-BA-2023, at 4 (citing Cherry v. Wiesner, 781 S.E.2d 871 (N.C. Ct. App. 2016) (holding that a 
nearby landowner has standing if new construction would cause “special damages” distinct from 
other landowners)). 
2 See HonorHealth’s Request for Scottsdale Zoning Ordinance Interpretation of “Hospital” and 
“Office” dated December 22, 2023, discussing the distinction between a “hospital” and an “office,” 
attached as Exhibit 1. 
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 On June 15, 2023, Banner Health Arizona (“Banner”) submitted an application to the 
City of Scottsdale to request a rezoning of the property generally located at the southwest corner 
of State Route 101 Freeway and Hayden Road (the “Property”). 
 

This application, Case 5-ZN-2023, clearly illustrates Banner’s plan to build an extensive 
48-acre medical campus featuring, among other uses, a full-service hospital and in-patient beds to 
provide hospital level medical care.  In doing so, Banner proposed rezoning the property to Special 
Campus (“SC”) from C-2 and I-1 zoning to specifically allow for a “hospital” under the “Medical 
Facilities” use category, which provides for an extensive list of medical related uses, including a 
“hospital” use.  Note that Banner’s zoning application recognizes that the Property would need to 
be rezoned to allow its desired hospital use: 
 

“In order to facilitate development of the Project, Banner is proposing to rezone the 
Property to Special Campus (SC) zoning, which will help implement the vision for 
this area and maintain the citywide balance of land uses.  Importantly, the proposed 
SC zoning and the Banner Scottsdale Medical center are in line with the types of 
uses already allowed on the Property pursuant to the existing zoning.  So, while the 
SC zoning change is necessary to accommodate the hospital facility, the 
proposed medical uses are comparable to and compatible with the land uses already 
allowed by right on the Property.” (emphasis added). 

 
In order to provide certainty to Scottsdale’s citizens and stakeholders, we request this 

interpretation as to whether Banner can avoid the public rezoning hearing process by 
characterizing its proposed “hospital” as an “office”.  Of the 47 zoning categories in the Code, a 
hospital is only allowed to be built in C-O (requiring a use permit with public hearings) or SC 
zoning districts.  The Property is currently designated as C-2 and I-1, and does not allow a hospital 
without a rezoning.  By example, the HonorHealth Thompson Peak Hospital was required in 2005, 
in Case 46-ZN-1990#16 and 21-UP-1995#3, to rezone its C-2 property to C-O and obtain a use 
permit.  The City Council Report dated December 13, 2005, includes the following quote, “The 
PCD C-2 District does not allow hospitals.” 
 

Permitting a “hospital” in an “office” zoning category eviscerates the distinct purposes of 
each zone, their respective uses, and the concomitant legislatively approved public policy for each 
zoning district.  The building, constructing, and/or operating of a “hospital” masquerading as an 
“office” in a C-2/I-1 district sets an adverse precedent allowing the development of non-permitted 
uses. 
 

With this notice of formal interpretation, HonorHealth respectfully requests that you 
interpret the Zoning Ordinance to confirm that a “hospital” is strictly limited to the C-O (requiring 
a use permit with public hearings) land use zone, or within an approved SC zone and that those 
are the only lawful zoning districts that permit a “hospital” use.  A decision permitting this non-
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compliant use would adversely impact the uniformity and intent of Scottsdale’s zoning ordinances, 
essentially rendering any zoning restriction moot.  

If you have any questions, please do contact me at bwjohnson@swlaw.com or (602) 382-
6312.  Thank you for your attention to this matter. 

Very truly yours, 

Snell & Wilmer 

Brett W. Johnson PC  
BWJ:th 
Enclosure 
cc:  Jim Thompson, City Manager 
       Sherry Scott, City Attorney 



 
 
 
 
 

EXHIBIT 1 
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December 22, 2023  

SENT VIA EMAIL AND COURIER 
 
Erin Perreault, Zoning Administrator 
City of Scottsdale 
7447 E. Indian School Road, Suite 105 
Scottsdale, AZ  85251 
eperreault@scottsdaleaz.gov 
 
RE: Request for Scottsdale Zoning Ordinance Interpretation of “Hospital” and “Office”  

Dear Ms. Perreault: 

We represent HonorHealth, a long-time healthcare nonprofit operating hospitals, primary 
and specialty care clinics, and ancillary offices in and around Scottsdale.  Recently, HonorHealth 
acquired property at the northeast corner of State Route 101 Freeway and Hayden Road (the 
“Property”) as part of its commitment to expanding alongside Scottsdale’s growing population.  
Given this substantial investment into the Property, and to support HonorHealth’s long-term 
facility planning efforts, HonorHealth seeks to clarify the application of the City of Scottsdale’s 
Zoning Ordinances to this newly acquired property so it may ensure compliance with any use 
restrictions or regulations.   

 
Specifically, pursuant to the Scottsdale’s Zoning Ordinance (the “Code”) Section 3.100, 

HonorHealth requests confirmation that (1) a “hospital”, for which inpatient medical care will be 
provided, may only be built on land use zoned Commercial Office (“C-O”) or Special Campus 
(“SC”), and (2) that an “office” use that may be built on other land use zones, such as Central 
Business (“C-2”) and Industrial Park (“I-1”), may only be utilized for medical office or clinical 
medical care and not inpatient care that exceeds accessory support for limited medical practitioners 
(i.e. not to a “hospital” level of service with primary focus on inpatient care). 

 
On or about November 16, 2022, HonorHealth purchased the Property subject to 

approximately forty-eight (48) acres of land use zone C-O, with the ability to designate up to 
approximately ten (10) acres of land use zone C-2.  HonorHealth’s strategy is to responsibly plan 
for future growth in Scottsdale and use data to drive decisions on building new healthcare services 
whether it be a hospital, medical office, or urgent care.  HonorHealth looks at each individual 
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community and their specific needs to tailor medical options for the future.  As a result of the 
diverse range of possible facilities in a future development on a property with mixed-use zoning 
including C-O and C-2, HonorHealth requests this interpretation to ensure that future facilities are 
built on the correct land use zone.   

 
The Code limits the building of a hospital to C-O (requiring a use permit with public 

hearings) or to SC.  An “office” can be built on a number of land use zones, including zone C-2 
and I-1.  However, because an “office” can include medical services and limited inpatient care 
normally allowed as an accessory to a clinic or rehabilitation facility, the distinction between the 
two development types is somewhat unclear, compelling this request to establish clarity with an 
interpretation of the Code that HonorHealth can rely upon for its development master planning 
efforts (as well as for planning future land use entitlements if/as needed).  
 
 Despite this friction, the Code is unambiguous in defining a hospital for zoning purposes.  
The Code, in Section 3.100 defines a hospital as “a facility for the general and emergency 
treatment of human ailments, with bed care and shall include a sanitarium and clinic but shall not 
include convalescent or nursing home.”  Scottsdale, AZ – Zoning Ordinances, App. B, Art. III 
(emphasis added). 
 
 Additionally, a hospital is required to obtain a license through the Arizona Department of 
Health Services.  As such, Arizona’s licensing requirements support the City’s zoning-based 
definition of a hospital.1  For purposes of licensure, Arizona law defines a “hospital” as: “a class 
of health care institution that provides, through an organized medical staff, inpatient beds, 
medical services, continuous nursing services, and diagnosis or treatment to a patient.”  Ariz. 
Admin. Code § 9-10-101(110) (emphasis added).  Arizona’s licensing requirements definition 
includes “inpatient beds” for hospitals. 
 
 Conversely, the City’s Code defines an “Office” as “an establishment or activity primarily 
engaged in professional, clerical or medical services, including inpatient services.”  A “hospital” 
is defined “with bed care.”  While “bed care” is not defined by the Code, there is an implied 
distinction between “inpatient” stays and “bed care” being of a more intense nature (by being 
longer in duration, requiring more monitoring, staff, and support services, etc.).  The Code 
definition of “office” describes medical services with a limited scope when compared to the 
broader definition, and scale, of a “hospital”; evidenced by allowing medical offices across the 
City by-right, while limiting the location of hospitals to specific areas and, in the case of the C-O 
zone, requiring a Conditional Use Permit (which requires public hearings and a discretionary 

 
1 Although Arizona’s definition supports the City’s definition of a “hospital,” any distinction 
between the definitions should be read in deference to the State’s Statutory definition.  See, City 
of Scottsdale, Zoning Interpretation 2002-2 (Aug. 1, 2002) (applying an updated Statutory 
definition of “Adult Care Homes” to Scottsdale’s Ordinances for “Adult Foster Care” and 
“Assisted Living”). 
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approval by the City).  Medical offices, on the other hand, are typically a limited practice and a 
specific service, such as a general practitioners office or a specialist office (such as a cardiac 
practice) that generally has business hours that are similar to office uses (hence, why they are 
allowed in zones with other non-medical office uses).  Given their intensity, 24-hour operation, 
larger staffing needs as well as food and other support for both patients and staff, the definition of 
a hospital includes “general and emergency treatment” – contemplating an expansive network of 
treatment and practice types.  Both through the terms in the Code and by allowing one use broadly 
and the other use narrowly, the definitions are therefore unambiguous and clearly distinguished.  
 
 When conflicting interpretations of law exist after examining the text, including the text of 
zoning ordinances, Arizona courts refer to the law’s subject matter, historical background, and 
purposes.  Maricopa County v. Rana, 248 Ariz. 419, 422 (2020) (citing State v. Burbey, 243 Ariz. 
145, 147 (2017)).  Should there be any perceived conflict about how a “hospital” falls into the 
City’s zoning laws, the purpose of the land use zone designations resolves those issues.  The City 
does not allow a hospital in either the C-2 or I-1 land use zone as such use is clearly more intensive 
than other allowed uses, creating a need to prohibit the intensity of a hospital from this zone.  
Indeed, the City designates these use zones with a specific purpose in mind: 
 

C-2:  This district is intended to permit uses for recurring shopping and service 
needs for multiple neighborhoods.  This district includes uses usually associated 
with office and retail shopping developments, typically located near residential 
neighborhoods. 
 
I-1:  The I-1 District is intended to provide for light manufacturing, aeronautical, 
light industrial, office and supportive uses to sustain and enhance major 
employment opportunities.  The development standards are intended to provide 
development flexibility consistent with the sensitive design principles, and 
appropriate transition in areas adjacent to residential districts. 

 
 With C-2 zoning located throughout the City and often adjacent to less intensive zones and 
residences, the zone is intended to allow compatible uses while excluding those that feature more 
intensive operations. A hospital that has its 24/7 operation, large staff, large number of visitors 
(both patients and their visitors), deliveries and emergency vehicle operations, clearly does not 
conform to this intent. 
 

The text and purpose of the City’s Code makes clear that a “hospital” is limited to two (2) 
specific zones – C-O (requiring a use permit with public hearings) and SC.  The City’s decision to 
limit hospitals to land use zones C-O and SC – and only these two (2) zones out of forty-seven 
(47) zoning categories – implements the public policy of recognizing the intense impact of a 
hospital (with its twenty-four hour operation and helicopter traffic) on neighborhoods, traffic, and 
infrastructure, compared to the less intense impacts of an office. 
 



Snell & Wilmer  

RE:Request for Scottsdale Zoning Ordinance Interpretation of “Hospital” and “Office” 
December 22, 2023 
Page 4 

With this notice of formal interpretation, HonorHealth respectfully requests that you 
interpret the Zoning Ordinance to confirm that a facility for the general and emergency treatment 
of human ailments with bed care, including related clinic care, is not permitted in any zoning 
district except the C-O (requiring a use permit with public hearings) and SC districts.  Moreover, 
“office” uses that include the treatment of human ailments with accessory bed care of any duration 
shall not be defined as a “hospital” pursuant to the Code. 

This confirming interpretation will provide much needed clarity on the distinction between 
“Hospital” uses and medical office uses that will assist the HonorHealth team with their long-range 
planning efforts. 

If you have any questions, please do contact me at bwjohnson@swlaw.com or (602) 382-
6312.  Thank you for your attention to this matter. 

Very truly yours, 

Snell & Wilmer 

Brett W. Johnson PC  
BWJ:th 
cc:  Jim Thompson, City Manager 
       Sherry Scott, City Attorney 
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1. Introduction
Banner Health (“Banner”) submits this application to the City of Scottsdale (“City”) in 
support of Banner’s proposal to develop the Banner Scottsdale Medical Center, which is 
planned as an approximately 48-acre medical campus (collectively, the “Project” or 
“Banner Scottsdale Medical Center”) on property generally located at the southwest
corner of State Route 101 Freeway and Hayden Road in the City (“Property”).  The Property 
is comprised of a portion of Maricopa County Assessor Parcel number 215-07-209D as
shown below.  In order to facilitate development of the Project, Banner is proposing to 
rezone the Property from I-1 and C-2 PCD to Special Campus (“SC”) zoning.

The SC zoning district is designed to accommodate unique land uses in a campus setting
and includes specific provisions for medical facilities.  With regard to medical facilities, the
SC district is intended to accommodate multiple medical uses in an integrated campus 
setting.
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The proposed Banner Scottsdale Medical Center campus will include a state-of-the-art, 
full-service hospital, diagnostic and treatment facilities, a cancer center in partnership with 
MD Anderson, medical offices, ancillary medical uses, and other related uses.  The facility 
is intended to serve as a broad-based community healthcare resource to serve the existing 
and growing population in North Scottsdale and North Phoenix.  Banner has carefully 
chosen the programming for this facility to provide an optimum level of service for the 
target demographic.  In addition to providing health care choice for the growing 
population in the northeast region (which is projected to grow by 100,000 residents by 
2030), the Banner Scottsdale Medical Center will provide services to more than 50,000 
residents who already live in Scottsdale or nearby and rely on Banner Health for their 
insurance and health care needs.  These residents are currently leaving the region to 
receive health care services.  The Banner Scottsdale Medical Center fulfills Banner’s 
mission making health care easier so life can be better. 

2. Site and Zoning History 
The Property historically has been included within Planning Unit VI of the Crossroads East 
PCD.  The Crossroads East PCD encompasses approximately 1,000 acres generally located 
between Legacy Boulevard and Princess Boulevard (north-south) and Hayden Road and 
Scottsdale Road (east-west), bounding both sides of SR 101.  At the time of the original 
Crossroads East PCD approval in 2002, the Crossroads East PCD encompassed land wholly 
managed under trust by the Arizona State Land Department.  In the time since, numerous 
properties within the Crossroads East PCD have been sold at public auction and are 
developed or under development.  The Property was part of a larger parcel sold at public 
auction by ASLD in 2022 to an entity controlled by the Van Tuyl Companies and De Rito 
Partners (“VT / DRP”)  On May 16, 2023, the Scottsdale City Council adopted Ordinance 
No. 4594 (19-ZN-2022#11) affirming the zoning classification in case no. 19-ZN-2002#6 
and finalizing the zoning district boundary as Planned Community District (PCD), with PCD 
comparable zoning districts Central Business (P-C C-2) on the approximate east four-fifths 
of the Property and Industrial Park (P-C I-1) on the west one-fifth of the Property.  Banner 
is seeking to rezone the Property from Crossroads East P-C C-2 and P-C I-1 to Special 
Campus. 
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3. Existing Conditions 
The Property is currently vacant, undeveloped desert land, and is immediately bounded 
on the east by property owned by VT / DRP and zoned P-C C-2 in 19-ZN-2022#11 and 
Hayden Road; to the west by the Miller Road alignment with additional vacant property 
owned by VT / DRP to the west of Miller Road; to the north by the State Route 101 Freeway 
(“SR 101”); and to the south and southwest by apartments and undeveloped desert land, 
respectively.  Moving further outward, notable uses include Nationwide/Cavasson, vacant 
property owned by Axon, the Fairmont Scottsdale Princess, and the TPC golf course.   

4. General Plan 2035 Analysis 
The Property is currently designated within the City’s General Plan Character Types as 
Urban Character with a Future Land Use Designation of Mixed-Use Neighborhoods.  See 
Section 7 below for a detailed discussion as to how the Banner Scottsdale Medical Center 
complies with the General Plan Land Use designations for this property.   

The City‘s General Plan 2035 (“General Plan”) provides a statement of vision and 
community-wide land use and development goals.  The General Plan is to be used as a 
decision-making guide for development and is intended to be used as a framework for 
more specific planning. It is an expression of the City’s goals and policies and is intended 
to shape the physical form of the city.   
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Per the General Plan, the Property lies within the Urban Character Type designation. 

 

The Urban Character Type is intended to accommodate higher-density residential, non-
residential, and mixed-use neighborhoods, including apartments, high-density 
townhouses, business and employment centers, and resorts.  Properties within the Urban 
Character Type and in Growth Areas, including mixed-use portions of the Greater Airpark, 
are appropriate for taller buildings.  The proposed Banner Scottsdale Medical Center is 
appropriate for and consistent with the Urban Character Type designation. 
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Additionally, the Property has a further refined Future Land Use Designation of Mixed-
Use Neighborhood. 

 

Properties designated Mixed-Use Neighborhood are predominantly within the Greater 
Airpark Character Area and located in areas with strong access to multiple nodes of 
transportation and regional services.  These areas can accommodate higher-density of 
housing with complementary office or retail services; however, within the Greater Airpark, 
the Regional Plan contemplates those properties designated Mixed-Use Neighborhood 
may consistent of non-residential uses.  The proposed Banner Scottsdale Medical Center 
is consistent with the attributes of the Mixed-Use Neighborhood designation. 

Shown below are elements and goals from each chapter of the General Plan that are 
advanced with the proposed Banner Scottsdale Medical Center.   
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Character and Culture Chapter 

 
Character & Design Element 

Goal CD 1:  Determine the appropriateness of all development in terms of community goals, 
surrounding area character, and context. 
 

Policy CD 1.3- Ensure that all development is a part of and contributes to 
established Character Types. 
 
RESPONSE:  The proposed development lies within the Urban Character Type 
designation and within the Greater Airpark Character Area.  The Banner Scottsdale 
Medical Center promotes the goals and policies of these character types.  A 
complete discussion of how this project complies with the goals and policies of the 
character area is provided in Section 7 below. 

 
Goal CD 3:  Foster quality design that enhances Scottsdale as a unique southwestern desert 
and tourism community through the development review processes. 
 

Policy CD 3.1- Strengthen Scottsdale’s economic and environmental attributes, 
distinctive character and attractiveness through collaborative site planning and 
design. 
 
RESPONSE:  The Banner Scottsdale Medical Center will be developed in 
collaboration with the City to ensure a quality design that provides a high-quality 
employment opportunity within the Greater Airpark Character Area, while taking 
into consideration the environmental attributes of the Property and addressing any 
potential impacts on the surrounding area. 

 
Goal CD 4:  Enhance the design of streets and public spaces to improve Scottsdale’s visual 
quality, experience, Sonoran Desert context, and social life. 
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Policy CD 4.3- Establish new, and maintain existing, guidelines and policies for the 
design and maintenance of Visually Significant Roadways and major city streets, 
including Scenic Corridors, Buffered Roadways, Desert Scenic Roadways (in ESLO 
districts), and streets with themed streetscape designs. 
 
RESPONSE:  The Banner Scottsdale Medical Center will help to directly implement 
the guidelines of the Buffered Roadway along Mayo Boulevard and Miller Road.  
The proposed design within the landscape boundaries along Mayo Boulevard and 
Miller Road are planned to include regional desert plantings (both salvaged and 
new), bioswales, a retention basin, and a meandering pedestrian path.  This 
treatment will enhance the unique image of the streetscape.   
 
It is anticipated that development of the VT / DRP “out parcels” with frontage along 
Hayden Road will comply with the Buffered Roadway guidelines.  

 
Goal CD 6:  Minimize light and noise pollution. 
 

Policy CD 6.1- Support Scottsdale’s dark sky areas and designation as an Outdoor 
Light Control City by reducing light pollution, glare, and trespass where possible, 
while still attending to public safety need. 

 
RESPONSE:  Lighting will be chosen for the Project to provide the maximum 
amount of light necessary for safety and security, while minimizing light trespass 
and glare.  Full cut-off fixtures will be shielded and will be pointed away from 
property lines to ensure that the lighting program maintains dark skies to the 
greatest extent possible.  Lighting will conform to the City of Scottsdale’s 
requirements.   
 
Policy CD 6.2- Encourage creative, energy efficient, and high-quality designs for 
outdoor lighting that reflect the character of the local context. 

 
RESPONSE:  As shown on the cut-sheets provided with the application materials, 
the lighting fixtures chosen for this campus include stylish, energy-saving, LED 
fixtures.  The styling of the fixtures is unobtrusive and intended to allow the light 
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poles to blend into their surroundings. The LED technology allows the light fixtures 
to have greater pole spacing to minimize visual clutter without sacrificing 
photometric performance.    

Land Use Element 

Goal LU 2: Sensitively transition and integrate land uses with the surrounding natural and 
built environments. 
 

Policy LU 2.3- Locate employment and major non-residential uses along major 
transportation networks to limit impacts on residential areas and provide citywide 
and regional access. 

 
RESPONSE: The Banner Scottsdale Medical Center is located with convenient 
access to a freeway (SR 101) and two arterial roadways (Hayden Road and Mayo 
Blvd), providing access to major regional transportation corridors.  The 
surrounding area is a developing area that provides visibility to Banner and allows 
Banner to establish high value employment uses within the Greater Airpark.  The 
development has been strategically planned with sensitivity to nearby residential 
uses, with the taller buildings placed closest to SR 101 to provide the maximum 
possible distance between the hospital towers and nearby residences, while 
preserving view sheds.  Importantly, the City’s planning policies and prior approvals 
for high value employment uses in the area (Nationwide/Cavasson and Axon most 
recently) provide support for additional, comparable uses like the Banner 
Scottsdale Medical Center along SR 101.   

 
Goal LU 3: Maintain a balance of land uses to provide a high quality of life. 
 

Policy LU3.3- Maintain a citywide balance of land uses and consider modifications 
to the land use mix to accommodate changes in community vision, demographic 
need, and economic sustainability. 

 
RESPONSE: In order to facilitate development of the Project, Banner is proposing 
to rezone the Property to Special Campus (SC) zoning, which will help implement 
the vision for this area and maintain the citywide balance of land uses.  Importantly, 
the proposed SC zoning and the Banner Scottsdale Medical Center are in line with 
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the types of uses already allowed on the Property pursuant to the existing zoning.  
So, while the SC zoning change is necessary to accommodate the hospital facility, 
the proposed medical uses are comparable to and compatible with the land uses 
already allowed by right on the Property. 
 
Policy LU 3.5- Engage the community in all land use discussions. 
 
RESPONSE:  As detailed in the Citizen Review Plan for the Project, Banner hosted 
a neighborhood meeting as required by the City of Scottsdale.  The notification list 
included all property owners within 750-feet of the development site, as well as 
those individuals on the Citywide “Interested Parties” list.  A summary of the 
neighborhood meeting and any additional outreach to interested stakeholders will 
be provided to the City in the form of a Citizen Review Report prior to the first 
public hearing for these applications.  
 
Additionally, as the zoning application moves forward, Banner will fully comply with 
the revised city policy and expectations regarding public outreach for General Plan, 
Rezoning, and Zoning Ordinance Text Amendment cases that become effective 
July 1, 2023.  Banner will proactively engage with the community as the application 
moves forward and will create a project specific website to easily disseminate 
information to residents, stakeholders and interested parties. 

 
Goal LU 6: Attract and retain diverse employment, business, and retail land uses to improve 
the economic well-being of Scottsdale’s residents. 
 

Policy LU 6.2- Support well-planned, clustered employment center of related or 
similar uses such as Healthcare and Research and Development land uses. 
 
RESPONSE:  The proposed Banner Scottsdale Medical Center, along with the 
Nationwide/Cavasson office development to the north across SR 101 and the 
planned Axon headquarters and manufacturing facility to the east across Hayden 
Road across provide support for this area as a well-planned employment center 
for healthcare, insurance, and public safety companies. 
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Goal LU 7: Protect the viability of the Scottsdale Airport by encouraging compatible land 
uses and development types in the surrounding area.   
 

Policy LU 7.1- Maintain and follow the Airport Part 150 Noise Compatibility 
Program.  Noise contours and other related information must be disclosed to all 
potential residents and businesses according to the Airport Influence Area and 
Noise Contour maps. 
 
RESPONSE:  As shown below, the Property lies outside the 55 DNL Noise Contour 
area for the Scottsdale Airport yet remains within Airport Influence Area AC-1.  
Hospitals are permitted within the AC-1 Influence Area with certain limitations.  
Banner has already begun work with the City and the Scottsdale Airport to ensure 
compliance with all requirements, including a height analysis, noise mitigation 
measures, required disclosures and avigation easements, if required.  
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Collaboration and Engagement Chapter 

 
Community Involvement Element 

Goal CI 1: Seek early and ongoing community involvement through broad public input in 
project and policy-making decisions. 
 

Policy CI 1.1- Maximize opportunities for early notification of proposed projects 
using a variety of methods. 
 
Policy CI 1.2- Use public involvement plans to identify an engage interested parties 
and provide opportunities for information exchange. 
 
Policy CI 1.3- Require project sponsors to conduct community involvement 
programs, and encourage them to show responsiveness to community comments, 
and demonstrate how comments are ultimately addressed. 

 
RESPONSE to Policies 1.1 through 1.3:  As previously noted, the applicant has 
provided a Citizen Review Plan to City Planning Staff.   As detailed in the plan, 
Banner held a neighborhood meeting as required by the City’s Zoning Ordinance.  
The notification list included all property owners within 750-feet of the 
development site, as well as those individuals on the Citywide “Interested Parties” 
list.  Additionally, a sign was posted on the Property providing notice of the 
neighborhood meeting.  A summary of the neighborhood meeting, all of the 
notification materials used to coordinate the meeting and a summary of any 
additional outreach to interested stakeholders will be provided to the City in the 
form of a Citizen Review Report prior to the first public hearing for these 
applications. 
 
As the zoning application moves forward, Banner will fully comply with the revised 
city policy and expectations regarding public outreach for General Plan, Rezoning, 
and Zoning Ordinance Text Amendment cases that become effective July 1, 2023.  
Banner will proactively engage with the community as the application moves 
forward and will create a project specific website to easily disseminate information 
to residents, stakeholders and interested parties. 
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Community Well-Being Chapter 
 

Healthy Community Element 

Goal HC 1:  Promote access to health and human services for citizens of Scottsdale. 

Policy HC 1.1- Support the development, preservation, and enhancement of critical 
healthcare facilities, particularly in underserved areas.  Work with healthcare 
administrators to plan and develop facilities of the most suitable size, location, 
quality and type. 
 
RESPONSE: The proposed Banner Scottsdale Medical Center campus will include 
a full-service acute care hospital, a cancer center, diagnostics and treatment 
facilities, medical office uses and other ancillary uses.  The facility is intended to 
serve as a broad-based community healthcare resource to serve the existing and 
growing population in North Scottsdale and North Phoenix.  Banner has carefully 
chosen the programming for this facility to provide an optimum level of service for 
the target demographic.  In addition to providing health care choice for the 
growing population in the northeast region (which is projected to grow by 100,000 
residents by 2030), the Banner Scottsdale Medical Center will provide services to 
more than 50,000 residents who already live in Scottsdale or nearby and rely on 
Banner Health for their insurance and health care needs.  These residents are 
currently leaving the region to receive health care services.  The Banner Scottsdale 
Medical Center fulfills Banner’s mission making health care easier so life can be 
better. 
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Innovation & Prosperity Chapter 
 

Economic Vitality Element 

Goal EV 2: Provide diverse economic activities, employment opportunities, and educational 
pursuits to enhance the socioeconomic prosperity of all community members. 
 

Policy EV 2.1:  Target specific economic sectors for expansion or relocation in 
Scottsdale that will enhance the quality of life of the community, provide the 
greatest positive impact, and deliver the fewest negative impacts. 
 
RESPONSE:  The Banner Scottsdale Medical Center is intended to serve as a broad-
based community healthcare resource to serve the existing and growing 
population in North Scottsdale and North Phoenix and will directly and positively 
impact quality of life for the community.  Health care choice benefits all Scottsdale 
residents.  The Banner Scottsdale Medical Center fulfills Banner’s mission making 
health care easier so life can be better. 
 
Policy EV 2.4- Attract and retain a mix of businesses and industries that can provide 
jobs for residents of all skill and education levels. 
 
RESPONSE:  The Banner Scottsdale Medical Center will be an employment center 
for individuals of all skill and education levels—from administrative and 
operational employees to nurses, doctors and other practitioners, the hospital and 
ancillary uses will provide job opportunities for residents of Scottsdale and beyond. 
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5. Compliance with Greater Airpark Character Area Plan 
 
Greater Airpark Character Area Plan 

The Property is located within the Greater Airpark Character Area Plan and is designated 
for Airpark Mixed-Use Residential (AMU-R).  Section 8 below provides detailed discussion 
as to how the Banner Scottsdale Medical Center advances the goals and polices of the 
Greater Airpark Character Area Plan. 

 

 

 

 

 

 

 

 

 

The Property is located within the Greater Airpark Character Area Plan (“GACAP”). The 
GACAP is a growth area within Scottsdale, and it is encouraged that development in this 
area will support a planned concentration of uses in order to discourage sprawl.  The 
development site is designated as Airpark Mixed-Use Residential (“AMU-R”) on the 
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GACAP Land Use Map.  Similar to the Employment Core designation in the General Plan, 
the AMU-R designation in the GACAP includes medium- to higher-scale development 
and uses, such as office, commercial warehousing and light industrial land uses that 
provide opportunities for local as well as regional jobs.  These areas within the GACAP 
should have access to multi-modal transportation systems.  The proposed Banner 
Scottsdale Medical Center is ideally situated at SR 101 & Hayden Road and will bring a 
range of jobs to the area.  The jobs at the health campus will include administrative, 
nursing, physician and support staff positions. 

The proposed Banner Scottsdale Medical Center advances the following goals and 
policies of the plan elements: 

Land Use Element 

Goal LU 1:  Maintain and expand the Greater Airpark’s role as a national and international 
economic destination through appropriate land uses, development and revitalization. 
 

Policy LU 1.1- Maintain and expand the diversity of land uses in the Greater Airpark. 
 
RESPONSE: The addition of a medical campus at will contribute to the diversity of 
land uses in the area by providing an acute-care hospital that will serve the 
residential areas to the north and the future residential uses to the west.  
 
Policy LU 1.2- Support a mix of uses within the Greater Airpark that promote a 
sense of community and economic efficiency, such as clustering similar/supportive 
uses and incorporating residential intended for the area’s workforce where 
appropriate. 
 
RESPONSE: The proposed Banner Scottsdale Medical Center near the 
Cavasson/Nationwide employment campus and near the planned Axon campus 
that is under development.  The Project advances the goal of clustering similar 
employment uses and will contribute to a vibrant gateway at the SR 101 & Hayden 
Road interchange. 
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Policy LU 1.3- Promote development intensities supportive of existing and future 
market needs. 
 
RESPONSE:  The proposed Banner Scottsdale Medical Center is planned at an 
intensity that will serve the immediate healthcare needs for the area, with planned 
expansions to support the needs of future residents as well.  As noted, The facility 
is intended to serve as a broad-based community healthcare resource to serve the 
existing and growing population in North Scottsdale and North Phoenix.  Banner 
has carefully chosen the programming for this facility to provide an optimum level 
of service for the target demographic.  In addition to providing health care choice 
for the growing population in the northeast region (which is projected to grow by 
100,000 residents by 2030), the Banner Scottsdale Medical Center will provide 
services to more than 50,000 residents who already live in Scottsdale or nearby and 
rely on Banner Health for their insurance and health care needs.  These residents 
are currently leaving the region to receive health care services.  The Banner 
Scottsdale Medical Center fulfills Banner’s mission making health care easier so life 
can be better. 
 
Policy LU 1.4- Encourage the redevelopment of underutilized land to more 
productive uses. 
 
RESPONSE: As previously noted, the Property is undeveloped, but has been 
planned for high quality employment uses for many years.  The Banner Scottsdale 
Medical Center will make productive use of the Property by providing hundreds of 
employment opportunities within this important employment area of the City. 

 
Policy LU 1.8- Prevent erosion of Greater Airpark Employment land uses through 
land use regulations, such as limiting retail and restaurants in areas designated for 
employment. 

 

RESPONSE:  As a state-of-the-art healthcare campus, the proposed Project will be 
comprised of high-quality employment land uses and opportunities. 
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Goal LU 3:  Sensitively transition land use, scale, and intensity at the Greater Airpark 
boundary in areas adjacent to lower-scale residential neighborhoods.  

 

Policy LU 3.1- The scale of existing residential development should be 
acknowledged and respected through a sensitive edge buffer, which may include 
transitional development standards, landscape buffers, and sensitive architectural 
design solutions. 
 
RESPONSE:  The GACAP contemplates medium- to higher-scale development on 
the Property, along with other properties along SR 101.  Banner has strategically 
designed the site plan and building height and orientation adjacent to the SR 101 
in order for the scale to complement the area’s character, including the 
Cavasson/Nationwide office campus and Axon campus.  The placement of the taller 
buildings along the SR 101 frontage places the greatest distance possible between 
the proposed development and the nearest residential development.   

 
Goal LU 4:  Utilize development types to guide the physical and built form of the Greater 
Airpark. 
 

Policy LU 4.3- Encourage higher-scale Type C development in areas with access to 
major transportation corridors and where lower-scale residential areas will be 
buffered from higher-scale development. 
 
RESPONSE:  As shown below, the Banner Scottsdale Medical Center is located in 
a part of the Airpark that calls for Type—C Higher Scale development.  This 
development type is encouraged in areas with access to multiple modes of 
transportation and where scale will complement the area’s character.  The location 
of the proposed medical campus at the intersection of SR 101 and a major arterial, 
and away from residential development,  perfectly implements this policy.   
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Goal LU 6:  Promote the Greater Airpark as a mixed-use economic and aviation-based 
employment center that is complementary to Downtown Scottsdale, the city’s premier 
cultural, civic and residential mixed-use core.  
 

Policy LU 6.1- Prioritize employment uses over residential uses in the Greater 
Airpark. 
 
RESPONSE:  Rezoning the Property to Special Campus for the proposed Banner 
Scottsdale Medical Center will implement the stated policy of the Scottsdale 
Airpark Character Area Plan that emphasizes employment uses over residential 
uses. Banner anticipates that this proposed development will bring over 1,000 
healthcare related jobs to over the next 5 years.  These include physicians, nurses, 
clinical, and other professionals.   
 



 

21 
50.76.3453823.8 
 
 

Economic Vitality Element 

Goal EV 1:  Sustain the long-term economic prosperity of the Greater Airpark. 
 

Policy EV 1.5- Develop existing and attract new high-value businesses to the 
Greater Airpark.   
 
RESPONSE:  The addition of a healthcare campus to the Greater Airpark Area will 
introduce a new-high value employer and community asset to the Greater Airpark 
Area, including diverse, high-quality jobs that will attract employees that may 
support surrounding residential and commercial areas.  
 
Policy EV 1.7- Attract new businesses to the Greater Airpark and encourage 
retention programs to keep them in the community over time. 
 
RESPONSE:   A healthcare campus is a sustainable, high value, community-
oriented business that will remain and grow with the community over time.  Banner 
is proud of their track record in Arizona and has twelve hospitals in the greater 
Phoenix area. With over 50,000 employees, Banner is the largest private employer 
in Arizona.  Moreover, Banner will be making a significant capital investment at this 
location of nearly $450 million over the next five years.  This includes $300 million 
in the initial hospital investment and $150 million in physician and ambulatory 
investments.  At buildout, the full healthcare campus will represent a direct 
investment of over $750 million dollars in the City. 
 
Policy EV 1.8- Attract a diversified business base to help insulate the city during 
economic downturns. 
 
RESPONSE:  Individual medical needs don’t change during economic downturns.  
People require medical care and surgical services in times of prosperity and also 
when there is a downturn in economic activity.  A healthcare campus will provide 
consistent availability of medical care to Scottsdale residents no matter what the 
economic condition of the City may be.  As noted, the Banner Scottsdale Medical 
Center will provide services to more than 50,000 residents who already live in 
Scottsdale or nearby and rely on Banner Health for their insurance and health care 
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needs.  These residents are currently leaving the region to receive health care 
services.   
 

Goal EV 2: Maintain and strengthen established economic engines in the Greater Airpark. 
 

Policy EV 2.4- Support the growth and development of the Greater Airpark’s office 
industries and corporate headquarters. 
 
RESPONSE:  With the development of the Banner Scottsdale Medical Center, the 
Greater Airpark Area will become home to Banner’s only full-service healthcare 
campus in the City.  The hospital and related office uses will create a synergy within 
the airpark that may bring other medical related uses to the airpark area. 

 
Goal EV 4: Support the continued development of new economic opportunities that 
capitalize on market trends and the Greater Airpark’s competitive strength. 
 

Policy EV 4.5- Recognizing that there are limited, large scale, economic producing 
opportunities remaining in Scottsdale, work with the State Land Department to 
attract revenue generating projects to the Greater Airpark land holdings so as to 
benefit both the State and local community. 
 
RESPONSE:  Banner has worked closely with the City for the development of the 
hospital, while leaving a sizable amount of Property, including valuable frontage 
along Hayden Road and west of the Miller Road alignment, which can be utilized 
for other employment uses that will create a synergy of uses at this important 
location in the City. 

  
Environmental Planning Element 

GOAL EP 1 - Reduce energy consumption through environmentally sensitive land use 
practices and design policies. 
 

Policy EP1.3 - Promote landscape design and irrigation methods that contribute 
to water and energy conservation. 
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RESPONSE:  Low water native plant species will be selected for a natural desert 
landscape palette as well as a significant amount of species salvage from the site 
pre-construction. 

 
Policy EP1.4 - Promote solar and alternative energy development standards in 
building and site design. 
 
RESPONSE: Electric vehicle charging stations will be provided, and infrastructure 
for solar-ready parking canopies will be planned for the hospital and in the future 
parking structure.  Additionally, energy efficiency will be promoted with mechanical 
system selections. 
 
Policy EP 1.7 – Encourage design concepts that maximize building efficiency such 
as building orientation, air circulation, and shading. 
 
RESPONSE: The buildings are oriented to maximize views from the patient tower 
to the surrounding Sonoran Desert views, as well as to optimize energy efficiency 
with its east/west axis orientation.  Natural and built shading is provided 
throughout the site to support the use of the pedestrian network of trails and 
sidewalk. 

 
GOAL EP 3 - Reduce the Urban Heat Island effect in the Greater Airpark 
 

Policy EP3.2 – Increase the use of effective natural and man-made shading for 
parking lots, streets, and pedestrian areas. 
 
RESPONSE: The majority of the parking fields run along the East/West axis with 
ample shading being provided by buildings and on collector paths from the 
southern exposure.  Additionally, the planned parking structure will provide 
additional parking spaces without requiring additional fields of pavement. 
 
Policy EP3.3 – Incorporate opportunities for “cool” technologies that will help 
reduce the heat island effects, such as alternative pavement material, high solar 
reflectance building surface treatments, passive cooling elements, open spaces, 
and “green” roofs. 
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RESPONSE: The roofing will have a high solar reflectance, and the project 
maximizes the amount of open space to support wellness and use of the pedestrian 
pathways. 
 
Policy EP3.4 – Increase tree planting as a ground-level ozone reduction measure. 
 
RESPONSE: Tree size and quantities will adhere to the municipal code 
requirements throughout the site and will be aided by landscape salvage efforts 
for mature species integration into the campus.  The densities of vegetation will 
increase next to areas of heavy pedestrian use and major building elements. 
 

GOAL EP 4 - Foster a sustainable balance between environmental stewardship and the 
development and redevelopment of the Greater Airpark 
 

Policy EP4.2 – Encourage all developments to respect and respond to the Sonoran 
Desert climate. 
 
RESPONSE:  The building is oriented to respect the Sonoran climate and 
pedestrian pathways are planned to have natural shading to protect pedestrian 
thermal comfort.  The site organization allows for the direction of wind flow from 
the south to naturally cool outdoor gathering spaces. 

 
Policy EP4.8 – Building design should respect and enhance the Sonoran Desert 
context of the Greater Airpark using building orientation, landscape buffers, color, 
textures, materials, and lighting. 
 
RESPONSE: The Banner design standards were developed to be rooted in the 
themes of the Sonoran Desert context.  The material configuration and type mimic 
natural landforms and textures and promote visual connectivity to the desert 
surroundings.  The landscape design supports pedestrian movement and is 
aligned with the historic natural water flows through the site. 
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GOAL EP 5 - Improve water conservation efforts and encourage the reuse of graywater. 
 
Policy EP5.1 – Review future development impacts on water use and encourage 
development design that fosters water conservation. 
  
RESPONSE: Water is a critical component to the promotion of patient wellness 
within the healthcare facilities.  Banner is committed to solutions that reduce water 
use without compromising patient care.  Such solutions may include landscape 
design and its emphasis on low water-use plant species, water-smart medical 
equipment, and low-flow plumbing fixtures. 
 
Policy EP5.3 – Promote rainwater harvesting techniques in site planning, landscape 
design, and landscape improvements for all development types. 

 
RESPONSE: Open space and pedestrian pathways are planned to either have 
natural bioswales to promote water movement or depressions to increase water 
infiltration.  Basins are designed to be integrated into the natural landscape design 
character. 

   
Policy EP5.4 – Encourage landscape improvements that limit the amount of turf 
area and make optimal use of indigenous and adapted desert plants. 
 
RESPONSE: The landscape palette is planned to largely consist of indigenous and 
adapted desert plant species. 

 
GOAL EP 6 - Effectively manage and protect local and regional stormwater drainage ways. 
 

Policy EP6.1 – Establish flood control design criteria that recognizes, considers, and 
respects: sensitive aesthetic treatment; multiple uses that harmonize the character; 
and impact on wildlife habitats. 

 
RESPONSE:  The Project’s basins will be designed to convey a natural aesthetic 
and, like the existing washes, will promote natural habitat and native plant 
population.  Amenities like walking trails will be integrated around the water 
conveyance systems. 
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Policy EP6.2 – Continue to monitor stormwater runoff to identify and reduce 
stormwater pollution. 
 
RESPONSE: Stormwater will be treated before it leaves the site for enhanced water 
quality.  A stormwater pollution prevention plan will be implemented to protect 
stormwater from pollutants prior to, during and post construction.  Finally, the first 
flush will be retained onsite, which typically contains the highest amount of 
sediment and oils. 
 
Policy EP6.5 – Integrate alternative stormwater detention practices, such as 
rainwater harvesting and water infiltration methods. 
 
RESPONSE: Areas of open space will provide shallow areas and depressions to 
promote good infiltration and will create bioswales along public pathways to 
promote wildlife habitat and natural landscape zones. 
 

Character and Design Element 

Policy CD 1.3- Encourage a variety of building shapes and heights that are 
appropriate in each Future Land Use Area in order to promote visual interest in the 
Greater Airpark Area and to promote the overall character of the specific Future 
Land Use Area within which they are located.    

 
RESPONSE: Banner is proposing a building height for its main building that will be 
compatible with the surrounding buildings in the area and that will extend the 
visual interest created by the Cavasson and Axon developments in the surrounding 
area.  
 

Public Services and Facilities Element 

Goal PSF 3:  Maintain and enhance public services including public safety, human services, 
and customer services in the Greater Airpark.  
 

Policy PSF 3.1- Encourage the development of additional public safety facilities, 
including law enforcement, emergency, and medical services, in conjunction with 
area growth in order to provide and maintain adequate response time. 
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RESPONSE:   The addition of a Banner Scottsdale Medical Center in the Greater 
Airpark Area will provide health care choices and support growing demand for 
additional medical facilities in this high growth area.  Banner will be able to serve 
North Scottsdale and North Phoenix residents and provide opportunities to reduce 
the travel time of first responders from an emergent situation to a point of 
treatment and care. 

6. Scottsdale Sensitive Design Program 
The Scottsdale Sensitive Design Program is a comprehensive compilation of policies and 
guidelines related to the City's built environment. The basic framework for these policies 
and guidelines is the Sensitive Design Principles. These principles are derived from existing 
city policies and from concepts developed by citizen groups, such as Great Sonoran, and 
articulate Scottsdale's design vision and outline design expectations and values. Shown 
below are each of the principles and the way in which the Banner Health Campus will 
implement it. 

1. The design character of any area should be enhanced and strengthened by new 
development. 
 
RESPONSE: The design of the Project is consistent with the surrounding 
development along the freeway corridor and will add value through the use 
placement in proximity to other uses.  The natural desert context will be supported 
through the landscape design and open space planning. 
 

2. Development, through appropriate siting and orientation of buildings, should 
recognize and preserve established major vistas, as well as protect natural features.  
 
RESPONSE:  The buildings are oriented to maximize views for the patient towers 
to the surrounding Sonoran Desert views, as well as to optimize energy efficiency 
with its east and west axis orientation.  Natural and built shading is provided 
throughout the site to support the use of the pedestrian network of trails and 
sidewalk.  
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3. Development should be sensitive to existing topography and landscaping. 
 
RESPONSE:  The buildings follow the natural descent of the site to allow for the 
pedestrian network of trails to engage the natural topography.  A natural desert 
palette will be developed for the landscaping and will be aided by an appropriate 
salvage of existing species on site. 
 

4. Development should protect the character of the Sonoran Desert by preserving 
and restoring natural habitats and ecological processes. 
 
RESPONSE:  The open space network seeks to restore and redevelop the natural 
desert conditions on the site.  Generally, the existing water conveyance through 
the site is maintained through the planning with the existing topography.  Basins 
and bio-swales will be paired with walking trails and a pedestrian network of paths 
to allow for connectivity with the natural systems. 
 

5. The design of the public realm, including streetscapes, parks, plazas, and civic 
amenities, is an opportunity to provide identity to the community and to convey 
its design expectations. 
 
RESPONSE:  This project seeks to promote a healing environment through its 
programmatic mission, as well as with its site design and building architecture.  
Community pathways are preserved, and connections are enhanced with this 
development. 
 

6. Developments should integrate alternative modes of transportation, including 
bicycle and bus access, within the pedestrian network that encourages social 
contact and interaction within the community. 
 
RESPONSE:  EV charging stations will be provided at full build-out, along with 
bicycle parking throughout the campus.   
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7. Development should show consideration for the pedestrian by providing 
landscaping and shading elements as well as inviting access connections to 
adjacent developments. 
 
RESPONSE:  Most of the pedestrian routes to entrances on the campus run in an 
east/west direction and are shaded from the southern exposure by proposed 
landscaping.  A continuous walking trail is provided around the perimeter of the 
site to allow for visitors to connect with the natural desert and enjoy the views 
outward from the site. 
 

8. Buildings should be designed with a logical hierarchy of masses. 
 
RESPONSE:  Each of the building entries use are marked by a material designation 
and varied height to identify the entry to the facility.  In a healing environment, 
intuitive wayfinding is critical, and the Banner Health design standards promote 
this strategy. As an example, the open space and road alignment visually leads 
even the most anxious visitor to the campus, an Emergency Department patient, 
directly to the Emergency entry without having to search for signage. 
 

9. The design of the built environment should respond to the desert environment. 
 
RESPONSE: The massing of the buildings on the site are aligned with the solar 
orientation as well as in response to the naturally ventilating winds that will flow 
through the campus.  Additionally, planned open spaces are located adjacent to 
the structures.  Views to the surrounding desert context are promoted from this 
site by the strategic placement of the buildings. 
 

10. Developments should strive to incorporate sustainable and healthy building 
practices and products. 

 
RESPONSE:  Banner is committed to energy efficient strategies and the use of 
health building practices.  Prefabrication is utilized during construction to limit the 
amount of waste onsite, and healthy products are utilized on the interior to 
promote a healing environment. 
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11. Landscape design should respond to the desert environment by utilizing a variety 
of mature landscape materials indigenous to the arid region. 
 
RESPONSE:  The landscape palette will build off the salvaged inventory of 
indigenous landscape materials on the site to create a new experience that will 
celebrate the existing desert context. 
 

12. Site design should incorporate techniques for efficient water use by providing 
desert adapted landscaping and preserving native plants. 
 
RESPONSE:  As previously noted, water is a critical component to the promotion 
of patient wellness within the healthcare facilities.  Banner Health is committed to 
solutions that reduce water use without compromising patient care.  One such 
solution is through the landscape design and its emphasis on low water-use plant 
species. Additionally, open space and pedestrian pathways are planned to either 
have natural bioswales to promote water movement or depressions to increase 
water infiltration.  Basins are designed to be integrated into the natural landscape 
design character. And finally, large turf areas are not planned for this development. 
Instead, the  landscape palette will consist of indigenous and adapted desert plant 
species. 
 

13. The extent and quality of lighting should be integrally designed as part of the built 
environment. 
 
RESPONSE:  Exterior lighting will be selected to promote safe nighttime access to 
the healthcare facilities and support wayfinding to and within the campus, while 
being cognizant of the dark sky principles in this part of Scottsdale. 
 

14. Signage should consider the distinctive qualities and character of the surrounding 
context in terms of size, color, location and illumination. 
 
RESPONSE:  Banner’s sign program will use materials from the building 
composition that are rooted in themes from the Sonoran Desert.  The placement, 
size, and illumination support appropriate, timely and safe wayfinding practices for 
both vehicles and pedestrian access. 
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7. Development Project Overview 
The Banner Scottsdale Medical Center campus is planned to include a multi-story, full-
service, acute care hospital planned to accommodate up to 300 patient beds, a 
partnership with MD Anderson for the cancer center, diagnostics and treatment facilities, 
ancillary medical uses, medical office buildings, structured parking, and helipads.  
Additionally, Banner may develop up to 70-units of workforce housing for medical facility 
employees.  These workforce housing units are shown on the alternate overall site plan 
to be located on the south side of the parking structure.  The parking structure and 
possible workforce housing units would be built following the initial phase of the Project. 
The objective of these housing units is to provide a wage appropriate housing option for 
employees of the Banner Scottsdale Medical Center campus. The Project is intended to 
expand the Banner Health network and serve as a new community healthcare resource 
for the existing and growing population in North Scottsdale and North Phoenix.  The 
campus will be designed with primary access off Hayden Road to the east, and secondary 
access points off Mayo Boulevard and Miller Road.  Parking for the ultimate buildout of 
the Property will be accommodated via a combination of surface and structured parking 
located conveniently to the functions that they serve.  The Project will include outdoor 
patios and gardens as well as a walking trail throughout the campus.  The Banner 
Scottsdale Medical Center has been master-planned to be developed in four phases. 

Phasing 

The Banner Scottsdale Medical Center is designed to be built, over time, in four phases.  
Phase 1 will accommodate approximately 348,500 square feet for the hospital facility, 
which will include a 4-story patient tower with approximately 106-beds and an adjoining 
2-story diagnostic & treatment building that will house emergency, surgery, laboratory, 
pharmacy, and associated support services.  Phase 1 will be supported by an on-grade, 
screened loading dock and central utility plant, as well as a ground-mounted helipad.  
Phase 1 will also include a 3 to 4-story approximately 112,500 SF medical office building.  

Phase 2 is anticipated to include a 1 to 3-story 83,000 square-foot cancer treatment 
building, a 2-story expansion to the diagnostic & treatment building, and an expansion 
to the 2 to 4-story approximately 55,000 SF medical office building.  

Phases 3 and 4 are planned to accommodate additional staff and patient volumes with 
the final expansion of the hospital, new patient towers at the east and west ends of the 
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main Phase 1 hospital tower, an expansion of the diagnostic & treatment building, and 
construction of the parking structure. A secondary roof-mounted helipad is planned for 
the Phase 3 patient tower.  At build out, the hospital is planned for approximately 300 
licensed patient beds. 

Site Organization 

The Banner Scottsdale Medical Center is designed to establish a strong community 
presence for the hospital and to maintain flexibility for future development on the 
Property.  Beyond the main entry off Hayden Road, staggered building heights provide a 
visual cue to promote intuitive wayfinding to the various treatment areas.  Intuitive 
wayfinding is a critical design element that helps alleviate stress for patients and visitors 
to the campus.  

The hospital’s four and five-story patient towers are strategically placed on the north side 
of the Property to provide maximum visibility from SR 101, while also providing separation 
from surrounding uses.  The main hospital building, which will be constructed with Phase 
1, will contain a 4-story patient tower, a 2-story diagnostic & treatment building, 
emergency department, and central utility plant. These buildings are designed to 
accommodate an expansion on the east side with the addition of an administration 
building, neo-natal intensive care unit, and additional patient beds, and on the west side 
with an additional patient tower with a roof-mounted helipad.   

A 3-story cancer center will be developed in Phase 2 and will likely be located directly 
south of the main hospital building.  The two buildings may be connected by an elevated 
walkway on the second story of each building. Parking for the cancer center is anticipated 
for the parking fields to the east, south, and west.  The area surrounding the cancer center 
has been planned to provide flexibility for the development, expansion, and ultimate 
layout of the building.  Retention and open space areas are located to the south of the 
cancer center along Mayo Boulevard. 

A medical office building (“MOB”), which may ultimately include a surgery center and 
outpatient imaging center, is located in the northwest corner of the Property.  Primary 
access to the MOB is from Mayo Boulevard, with secondary access eventually from Miller 
Road.  Retention and open space areas are located to the south of the MOB along Mayo 
Boulevard and to the west along Miller Road.  The MOB may be expanded upon in future 
phases of development. 
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The loading dock and central utility plant are connected to the diagnostic & treatment 
portion of the hospital (constructed as part of Phase 1).  The location for this main service 
area was purposely chosen to be obscured from view from adjoining city streets and 
building entries and is easily accessed from a service drive extending from Mayo 
Boulevard.   

Wellness and Connectivity 

One of the main priorities in designing the Project for wellness and connectivity is 
ensuring intuitive wayfinding and safe, efficient pedestrian paths.  An additional priority 
is to lift the human spirit and support wellness through both the internal site design, and 
the orientation to the greater community.  To achieve these goals, two “green” spines 
have been established on the campus, one in a north/south direction, and the other in an 
east/west direction, to provide connectivity between the buildings and the parking 
infrastructure, open spaces, and perimeter sidewalks.  Both spines connect into an overall 
wellness path that encircles the 48-acre property for a total length of over 1 mile.  The 
walking path may be used for visitors and staff alike and will provide an excellent way of 
relieving stress.  Appropriately spaced nodes may be established along these paths to 
pace the journey, as well as to provide ample respite space outside of the hospital. Local 
landmarks may be celebrated along this path with signage.  

Parking 

Parking accommodations on the campus were developed to meet the City’s parking 
ordinance requirements and to conform to Banner’s system-wide parking standards and 
operational needs.  Banner has developed parking standards that blend 6 different 
methodology scenarios based on the following criteria: 1) licensed patient bed totals, 2) 
staff totals (broken down per shift), 3) facility square footage based on use, and 4) 
anticipated patient visits.  The resulting Banner network-wide parking standard that has 
been established per building use are as follows: 

 Hospital Tower:  4 parking spaces per licensed bed, 
 Medical Office Building:  4.5 parking spaces per 1,000 square feet 
 Cancer Center:  4.5 parking spaces per 1,000 square feet   

The parking totals generated by the Banner Health requirements exceed the requirements 
of the City by approximately 800 parking spaces.  The additional parking is being provided 
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based on Banner’s defined operational needs and extensive experience operating similar 
facilities in the greater Phoenix-metro area and throughout Arizona.  Banner seeks to 
provide 4 stalls per licensed bed while the City only requires 1.5 stalls per bed.  As the 
Project develops, Banner will continue to evaluate its parking demand against master plan 
values to provide the appropriate amount of parking for the provided use. 

The Project has been designed to maximize opportunities for placing parking fields close 
to building entries for a better sense of arrival for staff, visitors, and patients.  Landscaped 
paths will be incorporated to allow for safe movement into the facility.  ADA parking is 
included directly adjacent to the patient drop-off for the main and emergency department 
entries and will be provided proportionately in covered parking areas.  Covered parking 
for employees is provided north of the facility, while patient and visitor parking is located 
directly east of the main hospital buildings.  A dedicated parking lot for emergency visitors 
is provided.  In Phase 1, staff parking will also be west of the hospital with a secondary 
staff entry provided.  In future phases of the hospital, some or all of the staff parking will 
be relocated to the future parking structure. Infrastructure is being planned for electric 
vehicle charging stations and solar ready parking canopies north of the hospital, as well 
as in the future phased parking structure on the north side of the campus. 

Loading Dock and Central Plant 

The loading dock and central plant area are centrally located on the Property.  The loading 
dock layout includes three loading spaces, two compactors, a raised delivery truck area 
and a ramp down to the bottom of the dock.  The central operating plant and MEP yard 
will be physically sized in Phase 1 for the ultimate build out of the Project and will be 
equipped when each subsequent phase comes online.  The loading dock and central 
operating plant will support all phases of the hospital as well as the cancer center.  The 
medical office building will be self-supported within the northwest portion of the Property 
and will be designed to function as a stand-alone development parcel. 
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8. Architectural Character  
Architectural Design and Theme 

The Banner Scottsdale Medical Center is planned to be timeless in design, of unmatched 
quality and will mirror the quality of care and commitment to the community that Banner 
Health strives to provide in all its facilities.  The Banner Scottsdale Medical Center will be 
designed using Banner Health template designs that are adapted to the specific site and 
that have been developed to maximize functional and operational efficiencies, while 
providing state-of-the-art treatment spaces focused on exceptional patient care for the 
growing North Scottsdale and North Phoenix communities. 

The Banner Scottsdale Medical Center will be designed using quality materials and 
massing strategies that are sensitive to the local surroundings in terms of scale and 
massing along the freeway corridor.  This proposed development builds off the design 
themes established at Banner’s other medical center projects, specifically Banner 
Ironwood in Queen Creek, Banner Gateway in Gilbert, and Banner Ocotillo in Chandler.  
The architecture and building massing are integrated with property and building 
programming strategies that aim to relieve stress for patients, enhance wayfinding for 
staff and visitors, communicate a premium care delivery environment, and integrate 
seamlessly into the natural desert environment.   
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A focus on health and wellness will elevate the experience of those visiting the site.  To 
emphasize placemaking and connectivity with the community, the natural desert site will 
be celebrated with nature trails and open spaces, as well as through the architecture by 
framing the direct views to the McDowell Mountain preserve north and east of the site, 
and long -range views south to the greater valley. 
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Building Materials 

A blend of quality building materials will include masonry block, metals, and synthetic 
finishes combined with a composition of windows and shading elements.  This 
combination will help break down the perceived size of the building and create an 
appropriate scale along SR 101.  

Masonry elements will be concentrated at the main entry points of the building and along 
the freeway frontage; the two most visible sides of the building.  The masonry work will 
consist of four different colors and multiple masonry textures that are inter-woven in a 
pattern reminiscent of the natural Arizona landscape.  This signature pattern will also be 
used in site walls and to screen the building support areas on the east elevation.  The 
placement of the masonry serves two primary functions; 1) to communicate design 
excellence that is representative of the care received and 2) to be a focal element that 
stands out from the rest of the building perimeter to call one’s attention to a specific 
element. 

Synthetic stucco (EIFS) of a similar color with horizontal and vertical score lines will be the 
predominant material on the east and north sides of the building.  Punched window 
openings, areas of metal panel, canopies and other subtle accents will provide a rich 
textural composition intended to create visual interest and avoid creating monolithic 
elevations.  EIFS is also used in areas that are planned for future expansion to limit the 
demolition of high-cost materials. Metal panel accents will be used throughout the 
exterior of the building to lighten the appearance and provide a visual break from the 
predominant masonry or stucco exterior materials.  These panels will be used in a way 
that breaks the building’s cornice line with the intent of reducing the building’s mass. 

The color palette will be comprised of a range of natural earth tones, with the intention 
of staying away from large amounts of warm or dark colors.  Light sand and tan colors 
will be complimented by the cooler glass and small areas of metal panels.  This approach 
gives the building a lighter feel, relying on the rich texture of the various materials to 
promote a sense of elegance and quality commensurate with the consistent visual identity 
of Banner Health facilities. 
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Sustainability 

Banner has a long-standing history of celebrating health and wellness with their facility 
design and providing solutions that limit environmental impact with a balance on fiscal 
responsibility and a hyper focus on positive outcomes for patient care.  As long-term 
building owners and facility operators, each of the structures on the campus will include 
systems that promote high returns on investment and low maintenance or replacement 
costs.  Specific strategies for each building type will be developed through the design of 
each phase that promote energy efficiency, water/waste reduction without compromising 
patient care, and a respect for the natural surroundings.   

Banner is a proponent of sustainable strategies and will incorporate many LEED system 
goals as well as those promoted within the International Green Construction Code.   
strategy to ensure the Banner’s commitment to health, wellness and well-being onsite, 
the design team is using the AIA’s Framework for Design Excellence to solicit and evaluate 
effective solutions for the project and is committed to highlighting solutions in each of 
the ten categories developed by the American Institute of Architects (Integration, 
Equitable Communities, Ecosystems, Water, Economy, Energy, Well-being, Resources, 
Change, and Discovery).  Banner will invest resources in the sustainable strategies that 
have the most impact and return on investment overall for the campus. 

One of these sustainable strategies includes a landscape design that consists of native 
and regionally adapted species of trees, shrubs and cacti that are low water use by nature. 
No turf or lawn areas are proposed for the project landscape design. Additionally: 

 All planting areas throughout project will be top-dressed with a 2” depth granite 
mulch to retain moisture at tree and shrub locations. 

 All trees and plants will be fed by an automatic underground irrigation system that 
delivers water directly to each tree and shrub in timed intervals through drip 
emitters. 

 Trees, shrubs and cacti will be valved separately to accurately control the amount 
and duration of watering to match individual species needs without over-watering. 
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 The irrigation system will utilize a master valve that will automatically shut down 
system in the event of a detected leak within the overall system and rain sensors 
to monitor local weather conditions and adjust water schedule accordingly. 

The paving and hardscape areas on the site will direct stormwater runoff into landscape 
planting areas to collect and convey stormwater runoff to larger retention areas.  These 
micro basins will deliver water to plants prior to entry into stormwater structures thereby 
reducing net irrigation demand and lowering stormwater volume entering the drainage 
system. 

A second sustainable strategy pertains to the design and implementation of clever 
plumbing solutions that are consistent with City code requirements.  These strategies 
include: 

 Careful monitoring and adjustment of hot water usage;  

 Cooling tower makeup water will be closely monitored and adjusted as appropriate 
to minimize evaporation and reduce discharge;    

 The project will use high-efficiency plumbing fixtures to conserve water and 
incorporate minimum requirements needed to ensure a safe and healthy building 
while applying safeguards so that the environmental impact is minimized. 

9. Development Program 
 
List of Land Uses, Density, Floor Area Etc. 

Permitted Uses within the Banner Scottsdale Medical Center are as follows: 

Medical facilities. 

Medical care facilities. Multiple function and integrated group practice clinics and 
similar service organizations that provide in and outpatient diagnostic services and 
extensive medical treatment such as, but not limited to, surgical, chemical, dental, 
mental health, optometry, therapeutic and/or other personal health care services 
and activities along with a full-service hospital or support hospital with any of the 
following support facilities: continuous nursing care; specialty care practice, 
including but not limited to trauma care; nursing, medical and/or commercial 
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schools and associated dormitories; medical appliance sales; medical laboratories; 
pharmacy and pharmaceutical sales, and other complementary uses. 

Medical research facilities. Facilities for carrying on the research, investigation, 
testing or experimentation in the natural or physical sciences, or engineering and 
development as an extension of investigation with the objective or creating end 
products in the bio-medical field of industry including pilot plant operation and/or 
protype product development. 

Ancillary uses. 

Major campuses (SCMj).  Those specialty retail, gift shop, restaurant, cafeteria, 
service, business and professional office, warehousing and wholesale, 
transportation, parking structures, light manufacturing, travel accommodation 
uses which are essential to and/or complementary of the primary uses.  Also 
residential uses necessary for clients, employees, guests or students directly 
associated with the primary use, which may include dormitories, condominium, and 
multi-family residential. A maximum of 70 residential units are allowed.  Those 
commercial uses set forth in Section 5.1403 that are ancillary to and supportive of 
the primary use and/or uses, or municipal uses. 

Development Standards 

Development Standards applicable to all development within the Banner Scottsdale 
Medical Center are as follows provided that Development Standards not outlined below 
are governed by the provisions of the City of Scottsdale Zoning Ordinance. 

1) Floor area ratio. Maximum: 0.60. 

2) Required open space. 

a) Total open space.  Minimum: 0.24 multiplied by the net lot area. 

b) Total open space is distributed as follows: 

i) Frontage open space minimum: 30 square feet per 1 lineal foot of public street. 

ii) The remainder of the total open space, less the frontage open space, shall be 
common open space. 
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iii) Parking areas and parking lot landscaping are not included in the required open 
space. 

iv) NAOS may be included in the required open space. 

3) Building height maximum (excluding rooftop appurtenances). 

a) Maximum: Five stories or Eighty-five (85) feet 

4) Yards. 

a) Side and rear yards. 

i) Minimum fifty (50) feet, including any alley width, from a single-family 
residential district shown on Table 4.100.A., or the single-family residential 
portion of a Planned Community P-C or any portion of a Planned Residential 
Development PRD with an underlying zoning district comparable to the single-
family residential districts shown on Table 4.100.A. 

ii) Minimum twenty-five (25) feet, including any alley width, from any residential 
district other than a single-family residential district shown on Table 4.100.A., 
or portion of a Planned Community P-C with an underlying zoning district 
comparable to any residential district other than a single-family residential 
district shown on Table 4.100.A. 

5) Screening. 

a) Walls. 

i) On the property line or within the required yards: Maximum eight (8) feet in 
height. 

ii) Within frontage open space: Maximum three (3) feet in height. 

b) All outdoor operations, mechanical equipment and appurtenances, storage and 
refuse areas shall be within an enclosed building or screened by a solid wall at least 
six (6) feet in height or as otherwise approved by the Development Review Board. 
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10. On-Site Circulation and Traffic  
As previously noted, the main entry to the site will be off Hayden Road, with multiple 
entries along Mayo Boulevard and an additional entry off Miller Road.  Signage will be 
provided at the main entry directing visitors to the main hospital building, cancer center, 
and medical office building. Ample surface parking will be provided, and as the Project 
develops, a centrally located parking structure will be provided to serve the parking needs 
of increased patient and staff populations.  

To separate service traffic from visitor traffic, all building services and emergency traffic 
will be directed to the Mayo Boulevard entry.  Ambulance traffic will also use this entry 
point as it will have a dedicated emergency access to the emergency department. The 
ground helipad is also located in this service zone and serves as a helicopter “parking’ 
spot.”   

A Traffic Impact Analysis (TIA) has been provided that evaluates the traffic impact from 
the Project from the projected opening day in 2025, through 2040, when the Project is 
expected to reach full buildout.  There are several recommendations proposed within the 
TIA, including: 

 Provide dedicated right-in/right-out turn lanes.  
 Enlarged driveways to provide separate left and right turn egress lanes to reduce 

vehicle queues within the parking lot; 

The construction of the above mitigation strategies, in addition to right turn lanes at the 
planned share drive closest to Hayden Road, the primary hospital entrance and the 
western-most drive to the medical office building along Mayo Boulevard, and the 
service/ambulance entrance, are anticipated to be constructed in the initial phase of 
development.  Banner will work closely with the City of Scottsdale traffic and engineering 
departments to ensure that the traffic anticipated in this area is dispersed in the safest 
and most efficient manner possible. 
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11. Water/Sewer 
There is an existing 16-inch ductile-iron-pipe (DIP) water main that runs east-west 
through a portion of Mayo Boulevard, between Hayden Road and 78th Street, and an 
existing 16-inch DIP water main that runs east-west along SR 101.  A portion of the 16-
inch water main along SR 101 travels through the new footprint of the future medical 
office building and will be relocated.  Also, a future water main is proposed by others to 
run east-west through Mayo Boulevard, from 78th Street to Miller Road, and extend north-
south in Miller Road to the existing 16-inch water main along SR 101.  On-site public 
water mains will be provided to loop through the Property and provide domestic and fire 
service to the proposed buildings.  Fire hydrants will be spaced throughout the site to 
meet fire code requirements.  All water mains will be sized for domestic and fire flow 
demands.  Please refer to the water exhibit provided for additional notes and information. 

An existing 12-inch polyvinyl chloride (PVC) public gravity sewer main is located east of 
the site which conveys wastewater flows south in Hayden Road.  This gravity sewer 
conveys wastewater south along Hayden Road to the existing North Pumpback Station at 
the intersection of Frank Lloyd Wright Boulevard and Pima Road.  From the lift station, 
wastewater is conveyed north through a 30-inch sewer force main to the existing City 
wastewater reclamation facility, northeast of the project site.  The Banner Scottsdale 
Medical Center will be served by a new private 12-inch gravity sewer service on-site and 
will connect into a new public 12-inch gravity sewer main in Mayo Boulevard (being 
constructed by separate development).  The new public 12-inch gravity sewer main will 
convey wastewater flows to the east in Mayo Boulevard and then travel south in Hayden 
Road to the existing North Pumpback Station.  All new private sewer services on-site will 
be PVC SDR35.  Please refer the sewer exhibit provided for additional notes and 
information.  
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12. Development Team 

Property Owner / Applicant / Developer: 

BANNER HEALTH 
Troy Freeman 
Vice-President, Real Estate Management 
Mark Barkenbush 
Vice-President, Facility Services 
2901 North Central Avenue, Suite 160 
Phoenix, Arizona 85012 
818 / 422-9122 
Troy.Freeman@bannerhealth.com 
Mark.Barkenbush@bannerhealth.com 

  

Planning/Architecture/MEP/ 
Engineering/Landscape: 

SMITHGROUP 
Mark Koechling    
Project Manager    
455 North 3rd Street, Suite 250 
Phoenix, Arizona 85004   
602 / 478-7759 
mark.koechling@smithgroup.com 

  

Civil Engineer: 

DIBBLE ENGINEERING 
Shannon Mauck 
Senior Project Manager, Land Development 
3020 East Camelback Road, Suite 201 
Phoenix, Arizona 85016 
623 / 935-2258 
shannon.mauck@dibblecorp.com 

  

Land Use Counsel: 

GAMMAGE & BURNHAM PLC 
Susan E. Demmitt 
40 North Central Avenue, 20th Floor 
Phoenix, Arizona 85004 
602 / 256.4456 
sdemmitt@gblaw.com 
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April 15, 2024 

VIA EMAIL 

Scottsdale Board of Adjustment 
c/o Planning and Development Staff 
3939 N. Drinkwater Blvd. 
Scottsdale, AZ 85251 

Re: Appeal of Zoning Interpretations: 3-BA-2024 and 4-BA-2024 

To Whom it May Concern: 

This firm represents HonorHealth, a long-time healthcare nonprofit operating hospitals, 
primary and specialty care clinics, and ancillary offices in the City of Scottsdale (the “City). The 
following memorializes HonorHealth’s position on the issues identified by the Board Chairman in 
his Amended Administrative Order dated April 10, 2024, to be heard at the May 1, 2024, Board 
of Adjustment Hearing (the “Hearing”). The Hearing concerns consolidated appeals 3-BA-2024 
and 4-BA-2024 (collectively, the “Appeal”) and will address three legal issues: (1) are either of 
the Zoning Administrator’s letters dated January 30, 2024,1 an “order, requirement or decision,” 
(2) whether any issue set forth in those letters is ripe for review, and (3) whether HonorHealth has 
standing to appeal.  

 
I. SUMMARY OF THE CLAIMS 

 
As noted above, this Appeal results from the consolidation of two separate appeals, one 

concerning a property owned by HonorHealth at the northeast corner of State Route 101 Freeway 
and Hayden Road (the “HonorHealth Property”) and the other concerning a property owned by 
Banner Health (“Banner”) at the southwest corner of State Route 101 Freeway and Hayden Road 
(the “Banner Property”). The individual appeals follow two requests for interpretations from the 
Scottsdale Zoning Administrator.2 In the Responses, the Zoning Administrator decided not to 

 
1 See Responses dated January 30, 2024, attached as Exhibit A. Hereinafter referred to as the 
“Definitional Response” and the “Development Response,” respectively, and collectively, the 
“Responses.”  
2 See Letter RE: Request for Scottsdale Zoning Ordinance Interpretation of “Hospital” and 
“Office,” attached as Exhibit B; see also Letter RE: Request for Scottsdale Zoning Ordinance 
Interpretation Concerning the Utilization of the Definition of “Office” pursuant to C-2 and I-1 to 
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provide an opinion to the purely Code interpretative issues raised in the Requests. As such, 
HonorHealth appealed the Definitional Request and the Development Request to the Board of 
Adjustment (the “Board”).  

 
As an overview, HonorHealth submitted the Definitional Request—in relation to its own 

property—to obtain a decision to clarify a vital distinction between two land use definitions found 
in Section 3.100 of the Scottsdale Code of Ordinances Appendix B – Basic Zoning Ordinance (the 
“Code”): that a “hospital” is a unique, large scale, facility that is notably different and 
distinguishable from an “office” with medical uses. As such, HonorHealth submitted a reasonable 
and straight forward decisional request: What is a hospital and how is it different from the 
definition of an office?  

 
Without clear and unambiguous land use definitions in the Code allowing for clear and 

unambiguous enforcement of land uses, Banner and other healthcare providers will be able to 
disregard the Code and the concomitant underlying public policy limiting the location of hospitals. 
While areas for office uses in the City are widely permitted due to the limited impact on 
surrounding neighborhoods, hospitals are strictly regulated. To address this definitional ambiguity 
in land uses and provide clarity to landowners and citizens, HonorHealth simultaneously submitted 
the Development Request to ensure compliance with the Code on the Banner Property. 

 
Clarifying this definitional land use ambiguity furthers the interests of HonorHealth, other 

similarly situated healthcare providers in the City, and residents and businesses who do not expect 
“hospitals” on property that is designated by the Code for “offices.” Through clarifying the land 
use definitions at issue, HonorHealth seeks to ensure that if Banner proceeds to build a “hospital,” 
it can only do so in the appropriate zoning category. 

 
In the Zoning Administrator’s Responses, she made a decision to refuse to interpret the 

Code as she is required to do by law. Such action by the Zoning Administrator constitutes a 
“decision” pursuant to the Code and, therefore, granting the Board jurisdiction to hear the appeals. 
Additionally, ambiguities in the Code and Banner’s continued development of a “hospital” ensure 
that the issues are ripe for review by the Board, and HonorHealth, as both owner of the 
HonorHealth Property and a neighbor of the Banner Property, has standing to bring the appeal as 
an “aggrieved party.” As such, there must be some recourse, either by the Zoning Administrator 
or this Board, in interpreting the Code as to what is a “hospital”. 

 
  

 
Circumvent Definition of “Hospital” pursuant to C-O, attached as Exhibit C. These requests are 
hereinafter referred to as the “Definitional Request” and the “Development Request,” respectively, 
and collectively, the “Requests.”  
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II. THE BOARD HAS JURISDICTION TO HEAR THE APPEAL. 
 
Arizona law is clear. In the pursuit of a thorough and enforceable zoning code, the Zoning 

Administrator has a duty to interpret and apply the zoning code. When the Zoning Administrator 
makes any “decision” relating to her duties, the Board “shall hear and decide appeals” that follow. 
A.R.S. §§ 9-462.06(C),(G)(1). As such, the Zoning Administrator’s decision in her Responses to 
not issue an opinion in resolving a deleterious land use ambiguity in the code is clearly a “decision” 
granting the Board jurisdiction to hear the Appeal.  Otherwise, a Zoning Administrator could 
simply ignore his or her required duties by simply refusing to issue an opinion and the Board would 
never have an opportunity to ensure the citizens, property owners, and businesses of the City 
receive ambiguity resolving Code interpretations before spending significant resources on designs 
and plans that may be contrary to the Code.  

 
The powers and duties of the Zoning Administrator result from the statutory authority of 

the City’s legislative body to regulate the use of buildings, structures, and land “by ordinance.” 
A.R.S. § 9-462.01(A). Arizona law permits the City to regulate land uses and create zoning 
designations. Id.  As part of the City’s powers, it has the authority to enforce ordinances through 
its Zoning Administrator; again, the City has the power to do so “by ordinance.” A.R.S. § 9-
462.05(D). 

 
It is, however, misleading to attribute the Zoning Administrator’s duties to what is 

commonly viewed as an “enforcement” role overseeing graffiti removal, illegal signage, or a 
failure to maintain a property. Indeed, the City’s Code of Ordinances, Chapter 18, applies to those 
common “enforcement” actions for which the Zoning Administrator and the Board play no role.3  

 
a. The Zoning Administrator Shall Interpret Land Uses. 
 
As set forth in A.R.S. § 9-462.01(A), the City Council adopted Ordinance 455, which 

established “land use classifications,” imposed regulations, and governed the use of land for both 
residential and non-residential purposes. Scottsdale, AZ – Code of Ordinances, No. 455. This 
ordinance imposes land use restrictions throughout the City along with the definitions of “hospital” 
and “office” that are the focus of the Requests. 
 

Interpretation of the Code, including Section 3.100’s land use definitions, is a duty of the 
Zoning Administrator. As such, the Code instructs that the Zoning Administrator “shall enforce” 
the Code, which includes definitions of land uses. Id. at Sec. 1.201. However, the obligation to do 
so is extensive as the Code notes that the “provisions of this Zoning Ordinance shall be interpreted 
and applied by the Zoning Administrator.” Id. at Sec. 1.202(A). The duty to enforce the Code is, 
in fact, a requirement: “The word "shall" shall be construed as being mandatory.” Id. at Sec. 1-5.  

 
 

3 See City of Scottsdale, CODE ENFORCEMENT, available at: 
https://www.scottsdaleaz.gov/codes/code-enforcement.  



Snell & Wilmer  

 
April 15, 2024 
Page 4 

 

Additionally, in amending Section 1.200 of the Code in 1995, the City staff authored the 
City Council Action Report noting that the Zoning Administrator’s responsibilities are related to 
enforcement “and” interpretation of the Code. There is no option for the Zoning Administrator to 
interpret the Code, but a mandate to do so. The Code is also unequivocal that the “Zoning 
Administrator “shall interpret uses within each district.” Id. at Sec. 1.202(D). This section further 
elaborates that while the Code may be interpreted liberally, the Code “shall not be interpreted” to 
allow for an unspecified use that is permissible in another district. Id. For example, an unspecified 
use such as a “hospital” in an “office” zoning district—the gravamen of HonorHealth’s Requests. 

 
Contrary to the Responses, the City has a long history of adopting interpretations for pre-

development proposals and clarifications and/or resolution of ambiguities in the Code and its 
definitions, evidencing a pattern and practice of fulfilling the Code’s mandate to “interpret uses 
within each district.” There is nothing “hypothetical” about the Requests.  

 
One such decision specifically dealt with an ambiguous land use definition of “Adult Care 

Homes” in response to “several requests for clarification.”4 The interpretation analyzed the 
ambiguous definition in comparison to three defined land use terms in the Code, “adult foster 
care,” “assisted living facility,” and “assisted living home.” The interpretation there did not 
concern a specific parcel, property, or development. Instead, the interpretation only acted to clarify 
a vague definition—as required by the Code. 

 
Another interpretation dealt with conflict between the land use definitions of “municipal 

use” and a “Wireless Communication Facility.”5 There, a public safety radio communications site 
fell within both definitions. Interpreting the definitions in comparison to the purposes of the Code, 
the interpretation clarified that a public safety communication site is not regulated as a Wireless 
Communication Facility. Once again, the interpretation did not refer to a specific development 
plan or property; the interpretation only concerned a definitional ambiguity. The decision 
necessarily clarified such land use ambiguity in the Code—as is the obligation of the Zoning 
Administrator. 
 

An interpretation is not limited to analyzing defined land use terms, however. A past 
interpretation analyzed how the words “substantial and significant” were applied to an “adult 
novelty store” land use.6 While neither substantial nor significant were defined in the Code at the 
time, the interpretation relied on the intent of the Code itself. The interpretation noted that “in 
determining the intent of the ordinance, one must consider as a whole and give harmonious effect 
to all its sections.” Considering the intent, the interpretation provided clarity in how the definitions 

 
4 City of Scottsdale Zoning Interpretation, The Definition of Adult Care Homes, No. 2002-02 (1 
Aug., 2002).  
5 City of Scottsdale Zoning Interpretation, Public Safety Radio Communication Sites (17 Oct., 
2008). 
6 City of Scottsdale Zoning Interpretation, Request for quantification of the terms “substantial” 
and “significant” in relation to an “adult novelty store” use (8 June, 2009).  
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applied to the land use. 
 

Additionally, this is far from an outdated practice recently abandoned by the current Zoning 
Administrator. In fact, the same Zoning Administrator that issued the Responses provided an 
interpretation to clarify an “ambiguous” zoning stipulation in 2022.7 Less than two years ago, the 
Zoning Administrator acknowledged that an ambiguous stipulation subject to multiple 
interpretations needed to be clarified. In such interpretation, pursuant to the authority of the Code 
and Arizona Revised Statutes, the Zoning Administrator issued an interpretation for pre-
development permits by examining the intents and public policies of the City. 

 
Thus, when there is an error in a requirement or decision by the Zoning Administrator in 

the enforcement of the Code, including ambiguity and/or vagueness of land use definitions found 
in Section 3.100 of the Code, the Board has jurisdiction to hear an appeal. A.R.S. § 9-462.06(G)(1). 
As discussed above, the City has obligated the Zoning Administrator to interpret land uses and the 
Code generally, including Section 3.100.  

 
This is not through traditional “code enforcement” measures found in an unrelated and 

inapplicable portion of the City Code, but rather is done through interpretations that clarify and 
give power to the Code. A failure to perform this mandated obligation, that the “Zoning 
Administrator shall interpret uses within each district,” is in itself a “decision” made in error by 
the Zoning Administrator.  

 
b. In Issuing Her Decision, The Zoning Administrator Failed to Exercise Her 

Duties in Interpreting an Ambiguous Land Use. 
 
As the Zoning Administrator is obligated to interpret the Code, this includes the Code’s 

definitions in Section 3.100, and therein, the definition of a “hospital” land use. As explained in 
the Definitional Request, the Appeal stems from a lack of clarity relating to the definition of a 
“hospital” in contrast to an “office” used for medical services.  

 
This distinction between land uses is critical as the Code limits the building of a hospital 

to Commercial Office (“C-O”) or Special Campus (“S-C”) zoning districts. Even when in the C-
O zoning district, a hospital is subject to procedural safeguards including statutorily required use 
permits and public hearings to ensure compliance with the Code. Contrary to a hospital, an “office” 
can be built on a number of land use zoning categories, including Central Business (“C-2”) or 
Industrial Park (“I-1”) zones (the zoning categories found on the Banner Property). However, 
because an “office” may include “medical services, including inpatient services,” the distinction 
between the two development types is unclear. Thus, the Definitional Request to establish clarity 
in regard to how the Code is enforced. Similarly, the Development Request sought clarity to 
whether the Code would be enforced on the Banner Property. 

 
7 City of Scottsdale Zoning Interpretation, Clarification of Zoning Stipulation No. 15 associated 
with Case 20-ZN-2002#3, One Scottsdale (24 Aug., 2022). 
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 In issuing the Responses, the Zoning Administrator decided to ignore the Code’s 
definitional ambiguity related to land uses—and its possible exploitation on the Banner Property—
and refused to address the concern at issue, thereby deciding to leave a loophole in the 
enforcement of the Code. The Zoning Administrator’s decision runs counter to the actual policy 
goals of the City—having a clear and enforceable zoning ordinance. The purpose of the Code and 
the land use definitions therein is to allow for compliance prior to making investments in 
developments; the Zoning Administrator’s decision runs counter to this purpose. 

 
In fact, the Zoning Administrator’s Definitional Response cited to Section 1.202(D) of the 

Code, stating: the “presumption established in this Zoning Ordinance is that all general uses of 
land are permissible within at least one (1) zoning district in the city's planning jurisdiction…Uses 
specified in each district shall be interpreted liberally to include other uses which have similar 
impacts to the listed uses.” The Zoning Administrator seemingly disregarded the remaining very 
important and relevant portion of Section 1.202(D) stating: “However, the use regulations shall 
not be interpreted…to allow an unspecified use in one (1) zoning district which more closely 
relates to a use that is permissible in another zoning district. The Zoning Administrator shall 
interpret uses within each district.” (emphasis added).  

 
The Zoning Administrator’s reference to a provision in the Code, without acknowledging 

her respective obligation therein, is emblematic of the issue—by deciding not to clarify the 
ambiguity in error, the responses render the Code unenforceable. Indeed, a response is not only 
appealable when a positive action is taken by the Zoning Administrator. Arizona law instructs that 
if “her conclusion as to the [zoning issue] was erroneous, she would be authorizing a use in 
violation of the zoning ordinance…which requires that she refrain from authorizing use of 
property in violation of the ordinance.” Mitchell v. Town of Jerome, 2009 WL 792338, *3 ¶ 14 
(Ariz. App. 2009) (evaluating an interpretation that changed the land use of a property).  

 
The “decision” being evaluated can result from a “conclusion” that would lead to an 

authorization of land uses in violation of the code. This is precisely the case here. The Zoning 
Administrator—in error—decided that there is no ambiguity needing correction. Despite her 
language attempting to steer away from this conclusion, it is in fact a “conclusion.” Leaving in 
place ambiguous definitions leads to an unenforceable zoning code, and therefore, the Board has 
jurisdiction to review the Zoning Administrator’s Responses and decisions therein. 

 
III. BOTH APPEALS PRESENT ISSUES RIPE FOR REVIEW. 
 
 At the outset, the Definitional Request was made in relation to the HonorHealth property, 
and only the HonorHealth property. The Definitional Request is ripe as it concerns a clear land use 
ambiguity in the Code, and the Zoning Administrator’s decision to neglect the distinction has left 
HonorHealth without guidance on how it may develop a medical center and/or hospital on its 
property. As such, this section will focus on the Banner Property, and the Zoning Administrator’s 
arguments that this is only a “hypothetical” scenario. 
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 a. Banner’s Original Application to Build a Hospital. 
 

As set forth in the Development Request, the Appeal stems from Banner’s plan to build a 
48-acre medical campus including offices but anchored by a hospital with in-patient beds to 
provide medical care. Banner’s original rezoning application recognized that the Banner Property 
would need to be rezoned to allow its desired hospital use: 
 

“In order to facilitate development of the Project, Banner is proposing to rezone the 
Property to Special Campus (SC) zoning, which will help implement the vision for 
this area and maintain the citywide balance of land uses.  Importantly, the proposed 
SC zoning and the Banner Scottsdale Medical center are in line with the types of 
uses already allowed on the Property pursuant to the existing zoning.  So, while the 
SC zoning change is necessary to accommodate the hospital facility, the 
proposed medical uses are comparable to and compatible with the land uses already 
allowed by right on the Property.” (emphasis added). 

 
 The Banner Property is zoned only for C-2 or I-1 land uses and does not allow a hospital 
without a rezoning. For a hospital to be built on the Banner Property in accordance with the Code, 
Banner would need to undergo an extensive legislative re-zoning process that includes community 
outreach and public hearings before the Airport Advisory Commission, Planning Commission, and 
City Council.  
 

During Banner’s attempt to rezone, the community outreach and public hearing process 
sparked a response from local residents that included nearly 150 messages to the Scottsdale Mayor 
and City Council opposing Banner’s proposal.8 In addition, a petition organized by the Citizens 
Advocating for Residential Excellence had 102 residents sign in opposition to Banner’s 
development of a Hospital on the Property.9 This opposition also garnered the support of the 
Scottsdale Fire Fighters Association10 and a local community member and retired healthcare 
worker;11 both of whom authored articles expressing opposition to Banner’s development of a 
hospital due to the impact it would have on residents, first responders, and the community at large. 
Importantly and tellingly, Banner has not withdrawn its original application. 
 

In order to provide clarity, certainty, and uniformity in the application of these zoning 
designations, HonorHealth filed the Development Request to ensure that Banner, and others, could 
not avoid the statutorily provided public rezoning process by characterizing a proposed “hospital” 

 
8 See Exhibit D. 
9 See Exhibit E.  
10 Sasha Weller, North Scottsdale needs more doctors and nurses, not another hospital, DAILY 

INDEPENDENT (Jul. 19, 2023), available as Exhibit F. 
11 Shirley Wagner, Banner hospital unwanted, unneeded in Scottsdale, DAILY INDEPENDENT 
(Aug. 25, 2023), available as Exhibit G. 
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as an “office” due to ambiguity regarding land uses in the definitions in Section 3.100 of the Code. 
Now, HonorHealth is continuing the Appeal to ensure that Banner, and others, may not use such 
definitional ambiguity regarding land uses to the detriment of the enforceability of the Code. 
 

b. Banner’s Second Application. 
 
 After HonorHealth’s Development Request, Banner submitted a Notice of Development 
Review Board Application on February 26, 2024, and a corresponding Development Review 
Board Application on March 8, 2024 (collectively the “Second Application”). While Banner has 
limited the scope of the construction to a part of the property in the Second Application, its true 
intentions are still obvious—the Second Application is part and parcel of a hospital. This thinly 
veiled attempt to disguise its new hospital as such has been apparent since Banner’s original 
application to rezone the Property, in which it stated: “the SC zoning change is necessary to 
accommodate the hospital facility.” 
 
 Banner describes the Second Application’s new proposal as an “outpatient medical office 
and services facility” to obfuscate the nature of the finished facility. However, Banner still publicly 
displays its true intention, noting in its press release that the Property will be used for “an acute 
care hospital, adjacent medical office building and a cancer center.”12 By constructing an 
oncology program, ambulatory surgery services, outpatient imaging, primary and specialty care 
clinics, and a fully developed cancer center, Banner is clearly and unambiguously laying the 
foundation for a full-scale hospital. 
 
 Banner’s press release is not a left-over from its original application, however. Even after 
Banner submitted its Second Application, various publications began detailing Banner’s plans to 
build a medical office “as part of a major hospital campus” with a projected completion date in 
2026.13 Again, this article was not a one-off by a mistaken reporter. In fact, Banner’s own legal 
team touted the building of “the first piece of a major hospital campus.”14 Banner’s legal team has 
admitted this directly to the Board as well, stating that: Banner “has proposed a new medical center 
campus including a hospital on” the Banner Property.15 
 
  

 
12 See Exhibit H, also available at: https://www.bannerhealth.com/newsroom/press-
releases/banner-health-to-build-medical-campus-in-scottsdale (last accessed: Apr. 8, 2024). 
13 Ron Davis, Banner Health Eyes Medical Offices in Scottsdale as Part of Large Hospital campus, 
PHOENIX BUSINESS JOURNAL (Mar. 26, 2024), attached as Exhibit I; Rebekah Morris, BEX Vol. 
15, Iss. 13, AZ BUILDER’S EXCHANGE (Mar. 29, 2024), attached as Exhibit J. 
14 See Exhibit K. 
15 See Exhibit L. 
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The Second Application includes graphics that put Banner’s intention into action, as the 
purported medical “office,” identified as “Banner Health Center Plus Site,” is shown on 14.8 acres 
of the Property, with 33 acres left for future developments: 

 

 
 

Additionally, the development map included in the Second Application leaves an 
undisclosed building connected to the current facility for a future expansion: 

 

 
 
When viewed in combination with Banner’s original application and its ongoing public 

statements to build a hospital, this planned expansion demonstrates that Banner is planning to 
construct a “hospital.” 
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Because Banner has continued its development proposals—based on ambiguous land use 
definitions of “hospital” and “office” in Section 3.100 of the Code—this issue is ripe for review. 
Statements that a “hospital” campus would be completed by 2026 evidence the rapid pace at which 
Banner is attempting to construct its development.  

 
There is no dispute. Banner is attempting to build a hospital on the Banner Property despite 

the City’s planners clearly acknowledging that “the site does not have zoning for a hospital at 
this time.”16 The Zoning Administrator’s failure to address this issue in her decision heightens the 
pressing nature of the issue. Appeals of both the Definitional Response and Development 
Response are ripe for review by the Board. The decision to refuse to clarify the land use definitional 
ambiguities in Section 3.100 of the Code is contrary to Section 1.202(A) of the Code and the 
pattern and practice of the Zoning Administrator. 
 
IV. HONORHEALTH HAS STANDING AS AN AGGRIEVED PARTY. 

 
For a party to appeal to the Board, it must be an “aggrieved party.” The City defines an 

aggrieved party as “one who receives a particular and direct adverse impact from the interpretation 
or decision which is distinguishable from the effects or impacts upon the general public.” 
Scottsdale, AZ – Zoning Ordinances, App. B, Art. I, Sec. 1.202(B). In other words, for a party to 
have standing, it must show a direct, negative impact from a Zoning Administrator’s interpretation 
separate from the City’s general population. Arizona law further discerns when a party is 
“aggrieved” under A.R.S. § 9-462.06 (Board of Adjustment), and specifically notes that “the 
legislature intended to permit much broader standing in this context than in other proceedings.” 
Scenic Arizona v. City of Phoenix Bd. of Adjustment, 228 Ariz. 419, 423 (App. 2011). Indeed, this 
broad application of standing was meant to seek input from the public and permit, rather than limit, 
challenges in front of the Board. Id. at 425.  

 
Specific to cases involving the proximity of a neighbor, Arizona courts have held that 

“[w]hile proximity is a factor to be considered in determining standing, a neighborhood or other 
discrete area may be affected by zoning changes and not all landowners need to be directly 
adjacent to the subject property to be harmed by the proposed rezoning.” Blanchard v. Show Low 
Plan. & Zoning Comm'n, 196 Ariz. 114, 117–18 (App. 1999).17  

 
As with the issues of ripeness above, the Definitional Response concerns the HonorHealth 

 
16 See Exhibit M. 
17 Previous decisions by the City’s staff have relied on more restrictive measures from other states. 
See, City of Scottsdale Bd. of Adjustments, 1-BA-2023, at 4 (citing Cherry v. Wiesner, 781 S.E.2d 
871 (N.C. Ct. App. 2016) (holding that an impact can be only be on a nearby landowner if a new 
non-conforming construction would cause “special damages” distinct from other landowners)). 
While cited Arizona authority should take priority, HonorHealth also meets the out-of-state 
standard previously cited by City authority as the unique impact to a major healthcare provider 
constitutes “special damages.” 
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Property, and only the HonorHealth Property. There is no room for doubt that an interpretation 
concerning a property owned by HonorHealth gives it standing to appeal the decision. A failure to 
clarify what HonorHealth may, or may not, build on its property before it spends hundreds of 
thousands of dollars on development plans clearly gives HonorHealth standing to appeal. 

 
As a longstanding hometown healthcare provider in Scottsdale, HonorHealth has a unique 

and distinct interest in clarifying that a “hospital” may only be built on clearly allowed zoning 
districts, and that a hospital may not be built under the guise of an “office.” A ruling to the contrary 
would obviate the statutorily protected legislative process applicable to re-zoning, including the 
opportunity for public hearings, and public involvement.  

 
This Appeal is specifically unique to HonorHealth as a longstanding healthcare provider 

in Scottsdale, with 85 facilities and 7,347 employees. HonorHealth is the largest employer in the 
City and the ability to expand, modify, or update facilities has an impact unique to HonorHealth, 
its patients, and its employees. As such, any interpretation impacting the definition of a hospital 
would have a unique and substantial impact on HonorHealth.  

 
As to the Development Response, the HonorHealth Property is located at the northeast 

corner of State Route 101 Freeway and Hayden Road, directly across the State Route 101 Freeway 
from the Banner Property at issue here. Pursuant to Arizona law and previous decisions by the 
Board, HonorHealth has standing as an aggrieved party due to its proximity to the Banner Property. 
As a neighbor that will face “special damages,” including but not limited to challenges with master 
planning its property as well as a diminution in HonorHealth’s property value, HonorHealth is an 
aggrieved party with standing to bring this appeal. 

 
Because HonorHealth has standing to appeal, and would be negatively impacted by a 

dismissal, a finding by the Board that fails to properly consider the evidence and provide a full and 
fair hearing may constitute an actionable Due Process violation. See Ramirez-Alejandre v. 
Ashcroft, 319 F.3d 365 (9th Cir. 2003). The U.S. Court of Appeals in Ramirez-Alejandre discussed 
an administrative decision, and to what extent the decision by a reviewing board must examine the 
claim. The court noted: “despite the fact that ‘[t]here is no administrative rule requiring the 
Board to review all relevant evidence submitted on appeal[,][i]t is beyond argument, ... that the 
Due Process Clause requirement of a ‘full and fair hearing’ mandates that the Board do so in 
its capacity as a reviewing tribunal.’” Id. at 380 (emphasis added) (quoting Larita–Martinez v. 
INS, 220 F.3d 1092, 1095 (9th Cir.2000)).  

 
In short, a reviewing board is under a constitutional obligation to fully and fairly review 

the evidence submitted on appeal. Here, HonorHealth has submitted a reasonable and simple 
request to clarify the Code definitions of where hospitals can be located. As such the Board owes 
HonorHealth a constitutional obligation to fully consider the proposed question, and the appeal 
generally, thus acknowledging the lack of clarity surrounding enforcement implementation of the 
Code. 
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V. CONCLUSION

The Board has presented three legal issues for the Hearing. HonorHealth has shown that
the Board has jurisdiction, that the issues are ripe, and that HonorHealth has standing to bring the 
appeal.  

The Board’s jurisdiction results from the Zoning Administrator’s written decisions 
refusing, contrary to the requirements of Section 1.202(A) and (D) of the Code, and the Zoning 
Administrator’s pattern and practice, to provide clarity between land use definitions set forth in 
the Code. This is a decision and an error by the Zoning Administrator. The Zoning Administrator 
has to interpret and enforce the Code.  

The issues are ripe for review on two fronts. First, the land use definitional ambiguities set 
forth in the Code concern HonorHealth’s property and as such, leave it without guidance on how 
to develop future medical facilities and hospitals on the HonorHealth Property. Second, Banner, 
via its legal team, has admitted that it still plans to build a “hospital” on the Banner Property—
despite lacking the proper zoning designation. The recent proposals in the Second Application, 
and a 2026 completion date, evidence that this issue is ripe for review by the Board. 

Third, HonorHealth is an aggrieved party both as an owner of its own property and a 
neighbor to the Banner Property. Arizona law is clear in its intent to afford a broad application to 
what constitutes an “aggrieved party.” A finding opposite to this intention would deprive 
HonorHealth of its right to be heard by the Board on matters that have a special impact on its 
property rights and interests.  

In short, there is an ambiguity in the land use definitions in the Code that needs 
clarification, and the Zoning Administrator has failed to do so as required by the Code. In 
neglecting the ambiguity, she issued a decision contrary to her duty. The Board now has the 
jurisdictional obligation to modify the Definitional Response and the Development response to 
clarify the land use definition of a “hospital.” HonorHealth respectfully requests that Board 
proceeds to address this ambiguity in the Code on the merits.  

Very truly yours, 

Snell & Wilmer 

Brett W. Johnson  



 
 
 
 
 

EXHIBIT A 
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December 22, 2023  

SENT VIA EMAIL AND COURIER 
 
Erin Perreault, Zoning Administrator 
City of Scottsdale 
7447 E. Indian School Road, Suite 105 
Scottsdale, AZ  85251 
eperreault@scottsdaleaz.gov 
 
RE: Request for Scottsdale Zoning Ordinance Interpretation of “Hospital” and “Office”  

Dear Ms. Perreault: 

We represent HonorHealth, a long-time healthcare nonprofit operating hospitals, primary 
and specialty care clinics, and ancillary offices in and around Scottsdale.  Recently, HonorHealth 
acquired property at the northeast corner of State Route 101 Freeway and Hayden Road (the 
“Property”) as part of its commitment to expanding alongside Scottsdale’s growing population.  
Given this substantial investment into the Property, and to support HonorHealth’s long-term 
facility planning efforts, HonorHealth seeks to clarify the application of the City of Scottsdale’s 
Zoning Ordinances to this newly acquired property so it may ensure compliance with any use 
restrictions or regulations.   

 
Specifically, pursuant to the Scottsdale’s Zoning Ordinance (the “Code”) Section 3.100, 

HonorHealth requests confirmation that (1) a “hospital”, for which inpatient medical care will be 
provided, may only be built on land use zoned Commercial Office (“C-O”) or Special Campus 
(“SC”), and (2) that an “office” use that may be built on other land use zones, such as Central 
Business (“C-2”) and Industrial Park (“I-1”), may only be utilized for medical office or clinical 
medical care and not inpatient care that exceeds accessory support for limited medical practitioners 
(i.e. not to a “hospital” level of service with primary focus on inpatient care). 

 
On or about November 16, 2022, HonorHealth purchased the Property subject to 

approximately forty-eight (48) acres of land use zone C-O, with the ability to designate up to 
approximately ten (10) acres of land use zone C-2.  HonorHealth’s strategy is to responsibly plan 
for future growth in Scottsdale and use data to drive decisions on building new healthcare services 
whether it be a hospital, medical office, or urgent care.  HonorHealth looks at each individual 
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community and their specific needs to tailor medical options for the future.  As a result of the 
diverse range of possible facilities in a future development on a property with mixed-use zoning 
including C-O and C-2, HonorHealth requests this interpretation to ensure that future facilities are 
built on the correct land use zone.   

 
The Code limits the building of a hospital to C-O (requiring a use permit with public 

hearings) or to SC.  An “office” can be built on a number of land use zones, including zone C-2 
and I-1.  However, because an “office” can include medical services and limited inpatient care 
normally allowed as an accessory to a clinic or rehabilitation facility, the distinction between the 
two development types is somewhat unclear, compelling this request to establish clarity with an 
interpretation of the Code that HonorHealth can rely upon for its development master planning 
efforts (as well as for planning future land use entitlements if/as needed).  
 
 Despite this friction, the Code is unambiguous in defining a hospital for zoning purposes.  
The Code, in Section 3.100 defines a hospital as “a facility for the general and emergency 
treatment of human ailments, with bed care and shall include a sanitarium and clinic but shall not 
include convalescent or nursing home.”  Scottsdale, AZ – Zoning Ordinances, App. B, Art. III 
(emphasis added). 
 
 Additionally, a hospital is required to obtain a license through the Arizona Department of 
Health Services.  As such, Arizona’s licensing requirements support the City’s zoning-based 
definition of a hospital.1  For purposes of licensure, Arizona law defines a “hospital” as: “a class 
of health care institution that provides, through an organized medical staff, inpatient beds, 
medical services, continuous nursing services, and diagnosis or treatment to a patient.”  Ariz. 
Admin. Code § 9-10-101(110) (emphasis added).  Arizona’s licensing requirements definition 
includes “inpatient beds” for hospitals. 
 
 Conversely, the City’s Code defines an “Office” as “an establishment or activity primarily 
engaged in professional, clerical or medical services, including inpatient services.”  A “hospital” 
is defined “with bed care.”  While “bed care” is not defined by the Code, there is an implied 
distinction between “inpatient” stays and “bed care” being of a more intense nature (by being 
longer in duration, requiring more monitoring, staff, and support services, etc.).  The Code 
definition of “office” describes medical services with a limited scope when compared to the 
broader definition, and scale, of a “hospital”; evidenced by allowing medical offices across the 
City by-right, while limiting the location of hospitals to specific areas and, in the case of the C-O 
zone, requiring a Conditional Use Permit (which requires public hearings and a discretionary 

 
1 Although Arizona’s definition supports the City’s definition of a “hospital,” any distinction 
between the definitions should be read in deference to the State’s Statutory definition.  See, City 
of Scottsdale, Zoning Interpretation 2002-2 (Aug. 1, 2002) (applying an updated Statutory 
definition of “Adult Care Homes” to Scottsdale’s Ordinances for “Adult Foster Care” and 
“Assisted Living”). 
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approval by the City).  Medical offices, on the other hand, are typically a limited practice and a 
specific service, such as a general practitioners office or a specialist office (such as a cardiac 
practice) that generally has business hours that are similar to office uses (hence, why they are 
allowed in zones with other non-medical office uses).  Given their intensity, 24-hour operation, 
larger staffing needs as well as food and other support for both patients and staff, the definition of 
a hospital includes “general and emergency treatment” – contemplating an expansive network of 
treatment and practice types.  Both through the terms in the Code and by allowing one use broadly 
and the other use narrowly, the definitions are therefore unambiguous and clearly distinguished.  
 
 When conflicting interpretations of law exist after examining the text, including the text of 
zoning ordinances, Arizona courts refer to the law’s subject matter, historical background, and 
purposes.  Maricopa County v. Rana, 248 Ariz. 419, 422 (2020) (citing State v. Burbey, 243 Ariz. 
145, 147 (2017)).  Should there be any perceived conflict about how a “hospital” falls into the 
City’s zoning laws, the purpose of the land use zone designations resolves those issues.  The City 
does not allow a hospital in either the C-2 or I-1 land use zone as such use is clearly more intensive 
than other allowed uses, creating a need to prohibit the intensity of a hospital from this zone.  
Indeed, the City designates these use zones with a specific purpose in mind: 
 

C-2:  This district is intended to permit uses for recurring shopping and service 
needs for multiple neighborhoods.  This district includes uses usually associated 
with office and retail shopping developments, typically located near residential 
neighborhoods. 
 
I-1:  The I-1 District is intended to provide for light manufacturing, aeronautical, 
light industrial, office and supportive uses to sustain and enhance major 
employment opportunities.  The development standards are intended to provide 
development flexibility consistent with the sensitive design principles, and 
appropriate transition in areas adjacent to residential districts. 

 
 With C-2 zoning located throughout the City and often adjacent to less intensive zones and 
residences, the zone is intended to allow compatible uses while excluding those that feature more 
intensive operations. A hospital that has its 24/7 operation, large staff, large number of visitors 
(both patients and their visitors), deliveries and emergency vehicle operations, clearly does not 
conform to this intent. 
 

The text and purpose of the City’s Code makes clear that a “hospital” is limited to two (2) 
specific zones – C-O (requiring a use permit with public hearings) and SC.  The City’s decision to 
limit hospitals to land use zones C-O and SC – and only these two (2) zones out of forty-seven 
(47) zoning categories – implements the public policy of recognizing the intense impact of a 
hospital (with its twenty-four hour operation and helicopter traffic) on neighborhoods, traffic, and 
infrastructure, compared to the less intense impacts of an office. 
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With this notice of formal interpretation, HonorHealth respectfully requests that you 
interpret the Zoning Ordinance to confirm that a facility for the general and emergency treatment 
of human ailments with bed care, including related clinic care, is not permitted in any zoning 
district except the C-O (requiring a use permit with public hearings) and SC districts.  Moreover, 
“office” uses that include the treatment of human ailments with accessory bed care of any duration 
shall not be defined as a “hospital” pursuant to the Code. 

This confirming interpretation will provide much needed clarity on the distinction between 
“Hospital” uses and medical office uses that will assist the HonorHealth team with their long-range 
planning efforts. 

If you have any questions, please do contact me at bwjohnson@swlaw.com or (602) 382-
6312.  Thank you for your attention to this matter. 

Very truly yours, 

Snell & Wilmer 

Brett W. Johnson PC  
BWJ:th 
cc:  Jim Thompson, City Manager 
       Sherry Scott, City Attorney 
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December 22, 2023  

SENT VIA EMAIL AND COURIER 
 
Erin Perreault, Zoning Administrator 
City of Scottsdale 
7447 E. Indian School Road, Suite 105 
Scottsdale, AZ  85251 
eperreault@scottsdaleaz.gov 
 
RE:   Request for Scottsdale Zoning Ordinance Interpretation Concerning the 

Utilization of  the Definition of “Office” pursuant to C-2 and I-1 to Circumvent 
Definition of  “Hospital” pursuant to C-O 

Dear Ms. Perreault: 

We represent HonorHealth.1  HonorHealth operates a network of hospitals and medical centers in 
the City of Scottsdale, and as such, seeks to address the potential for the improper building of a 
hospital on property with a zoning designation of Central Business (“C-2”) or Industrial Park (“I-
1”).  Specifically, pursuant to Scottsdale’s Zoning Ordinance (the “Code”), HonorHealth seeks to 
clarify that building and/or operating a “hospital” under the guise of an “office” within the 
definitions of the Code is a violation of the Code.2   
 

 
1 A ruling permitting the respective action would cause HonorHealth to face an adverse impact.  A 
nearby HonorHealth medical campus will be economically impacted by allowing hospitals on non-
conforming zones.  Additionally, the ruling would adversely affect HonorHealth’s unique role as 
Scottsdale’s largest hospital network by allowing hospitals to be built on C-2 and/or I-1 use zones 
without the opportunity of public comment and City Council review, therefore, decreasing the 
value of HonorHealth’s properly conforming use zones.  See, City of Scottsdale Bd. of Adjustments, 
1-BA-2023, at 4 (citing Cherry v. Wiesner, 781 S.E.2d 871 (N.C. Ct. App. 2016) (holding that a 
nearby landowner has standing if new construction would cause “special damages” distinct from 
other landowners)). 
2 See HonorHealth’s Request for Scottsdale Zoning Ordinance Interpretation of “Hospital” and 
“Office” dated December 22, 2023, discussing the distinction between a “hospital” and an “office,” 
attached as Exhibit 1. 
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 On June 15, 2023, Banner Health Arizona (“Banner”) submitted an application to the 
City of Scottsdale to request a rezoning of the property generally located at the southwest corner 
of State Route 101 Freeway and Hayden Road (the “Property”). 
 

This application, Case 5-ZN-2023, clearly illustrates Banner’s plan to build an extensive 
48-acre medical campus featuring, among other uses, a full-service hospital and in-patient beds to 
provide hospital level medical care.  In doing so, Banner proposed rezoning the property to Special 
Campus (“SC”) from C-2 and I-1 zoning to specifically allow for a “hospital” under the “Medical 
Facilities” use category, which provides for an extensive list of medical related uses, including a 
“hospital” use.  Note that Banner’s zoning application recognizes that the Property would need to 
be rezoned to allow its desired hospital use: 
 

“In order to facilitate development of the Project, Banner is proposing to rezone the 
Property to Special Campus (SC) zoning, which will help implement the vision for 
this area and maintain the citywide balance of land uses.  Importantly, the proposed 
SC zoning and the Banner Scottsdale Medical center are in line with the types of 
uses already allowed on the Property pursuant to the existing zoning.  So, while the 
SC zoning change is necessary to accommodate the hospital facility, the 
proposed medical uses are comparable to and compatible with the land uses already 
allowed by right on the Property.” (emphasis added). 

 
In order to provide certainty to Scottsdale’s citizens and stakeholders, we request this 

interpretation as to whether Banner can avoid the public rezoning hearing process by 
characterizing its proposed “hospital” as an “office”.  Of the 47 zoning categories in the Code, a 
hospital is only allowed to be built in C-O (requiring a use permit with public hearings) or SC 
zoning districts.  The Property is currently designated as C-2 and I-1, and does not allow a hospital 
without a rezoning.  By example, the HonorHealth Thompson Peak Hospital was required in 2005, 
in Case 46-ZN-1990#16 and 21-UP-1995#3, to rezone its C-2 property to C-O and obtain a use 
permit.  The City Council Report dated December 13, 2005, includes the following quote, “The 
PCD C-2 District does not allow hospitals.” 
 

Permitting a “hospital” in an “office” zoning category eviscerates the distinct purposes of 
each zone, their respective uses, and the concomitant legislatively approved public policy for each 
zoning district.  The building, constructing, and/or operating of a “hospital” masquerading as an 
“office” in a C-2/I-1 district sets an adverse precedent allowing the development of non-permitted 
uses. 
 

With this notice of formal interpretation, HonorHealth respectfully requests that you 
interpret the Zoning Ordinance to confirm that a “hospital” is strictly limited to the C-O (requiring 
a use permit with public hearings) land use zone, or within an approved SC zone and that those 
are the only lawful zoning districts that permit a “hospital” use.  A decision permitting this non-
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compliant use would adversely impact the uniformity and intent of Scottsdale’s zoning ordinances, 
essentially rendering any zoning restriction moot.  

If you have any questions, please do contact me at bwjohnson@swlaw.com or (602) 382-
6312.  Thank you for your attention to this matter. 

Very truly yours, 

Snell & Wilmer 

Brett W. Johnson PC  
BWJ:th 
Enclosure 
cc:  Jim Thompson, City Manager 
       Sherry Scott, City Attorney 
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December 22, 2023  

SENT VIA EMAIL AND COURIER 
 
Erin Perreault, Zoning Administrator 
City of Scottsdale 
7447 E. Indian School Road, Suite 105 
Scottsdale, AZ  85251 
eperreault@scottsdaleaz.gov 
 
RE: Request for Scottsdale Zoning Ordinance Interpretation of “Hospital” and “Office”  

Dear Ms. Perreault: 

We represent HonorHealth, a long-time healthcare nonprofit operating hospitals, primary 
and specialty care clinics, and ancillary offices in and around Scottsdale.  Recently, HonorHealth 
acquired property at the northeast corner of State Route 101 Freeway and Hayden Road (the 
“Property”) as part of its commitment to expanding alongside Scottsdale’s growing population.  
Given this substantial investment into the Property, and to support HonorHealth’s long-term 
facility planning efforts, HonorHealth seeks to clarify the application of the City of Scottsdale’s 
Zoning Ordinances to this newly acquired property so it may ensure compliance with any use 
restrictions or regulations.   

 
Specifically, pursuant to the Scottsdale’s Zoning Ordinance (the “Code”) Section 3.100, 

HonorHealth requests confirmation that (1) a “hospital”, for which inpatient medical care will be 
provided, may only be built on land use zoned Commercial Office (“C-O”) or Special Campus 
(“SC”), and (2) that an “office” use that may be built on other land use zones, such as Central 
Business (“C-2”) and Industrial Park (“I-1”), may only be utilized for medical office or clinical 
medical care and not inpatient care that exceeds accessory support for limited medical practitioners 
(i.e. not to a “hospital” level of service with primary focus on inpatient care). 

 
On or about November 16, 2022, HonorHealth purchased the Property subject to 

approximately forty-eight (48) acres of land use zone C-O, with the ability to designate up to 
approximately ten (10) acres of land use zone C-2.  HonorHealth’s strategy is to responsibly plan 
for future growth in Scottsdale and use data to drive decisions on building new healthcare services 
whether it be a hospital, medical office, or urgent care.  HonorHealth looks at each individual 
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community and their specific needs to tailor medical options for the future.  As a result of the 
diverse range of possible facilities in a future development on a property with mixed-use zoning 
including C-O and C-2, HonorHealth requests this interpretation to ensure that future facilities are 
built on the correct land use zone.   

 
The Code limits the building of a hospital to C-O (requiring a use permit with public 

hearings) or to SC.  An “office” can be built on a number of land use zones, including zone C-2 
and I-1.  However, because an “office” can include medical services and limited inpatient care 
normally allowed as an accessory to a clinic or rehabilitation facility, the distinction between the 
two development types is somewhat unclear, compelling this request to establish clarity with an 
interpretation of the Code that HonorHealth can rely upon for its development master planning 
efforts (as well as for planning future land use entitlements if/as needed).  
 
 Despite this friction, the Code is unambiguous in defining a hospital for zoning purposes.  
The Code, in Section 3.100 defines a hospital as “a facility for the general and emergency 
treatment of human ailments, with bed care and shall include a sanitarium and clinic but shall not 
include convalescent or nursing home.”  Scottsdale, AZ – Zoning Ordinances, App. B, Art. III 
(emphasis added). 
 
 Additionally, a hospital is required to obtain a license through the Arizona Department of 
Health Services.  As such, Arizona’s licensing requirements support the City’s zoning-based 
definition of a hospital.1  For purposes of licensure, Arizona law defines a “hospital” as: “a class 
of health care institution that provides, through an organized medical staff, inpatient beds, 
medical services, continuous nursing services, and diagnosis or treatment to a patient.”  Ariz. 
Admin. Code § 9-10-101(110) (emphasis added).  Arizona’s licensing requirements definition 
includes “inpatient beds” for hospitals. 
 
 Conversely, the City’s Code defines an “Office” as “an establishment or activity primarily 
engaged in professional, clerical or medical services, including inpatient services.”  A “hospital” 
is defined “with bed care.”  While “bed care” is not defined by the Code, there is an implied 
distinction between “inpatient” stays and “bed care” being of a more intense nature (by being 
longer in duration, requiring more monitoring, staff, and support services, etc.).  The Code 
definition of “office” describes medical services with a limited scope when compared to the 
broader definition, and scale, of a “hospital”; evidenced by allowing medical offices across the 
City by-right, while limiting the location of hospitals to specific areas and, in the case of the C-O 
zone, requiring a Conditional Use Permit (which requires public hearings and a discretionary 

 
1 Although Arizona’s definition supports the City’s definition of a “hospital,” any distinction 
between the definitions should be read in deference to the State’s Statutory definition.  See, City 
of Scottsdale, Zoning Interpretation 2002-2 (Aug. 1, 2002) (applying an updated Statutory 
definition of “Adult Care Homes” to Scottsdale’s Ordinances for “Adult Foster Care” and 
“Assisted Living”). 
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approval by the City).  Medical offices, on the other hand, are typically a limited practice and a 
specific service, such as a general practitioners office or a specialist office (such as a cardiac 
practice) that generally has business hours that are similar to office uses (hence, why they are 
allowed in zones with other non-medical office uses).  Given their intensity, 24-hour operation, 
larger staffing needs as well as food and other support for both patients and staff, the definition of 
a hospital includes “general and emergency treatment” – contemplating an expansive network of 
treatment and practice types.  Both through the terms in the Code and by allowing one use broadly 
and the other use narrowly, the definitions are therefore unambiguous and clearly distinguished.  
 
 When conflicting interpretations of law exist after examining the text, including the text of 
zoning ordinances, Arizona courts refer to the law’s subject matter, historical background, and 
purposes.  Maricopa County v. Rana, 248 Ariz. 419, 422 (2020) (citing State v. Burbey, 243 Ariz. 
145, 147 (2017)).  Should there be any perceived conflict about how a “hospital” falls into the 
City’s zoning laws, the purpose of the land use zone designations resolves those issues.  The City 
does not allow a hospital in either the C-2 or I-1 land use zone as such use is clearly more intensive 
than other allowed uses, creating a need to prohibit the intensity of a hospital from this zone.  
Indeed, the City designates these use zones with a specific purpose in mind: 
 

C-2:  This district is intended to permit uses for recurring shopping and service 
needs for multiple neighborhoods.  This district includes uses usually associated 
with office and retail shopping developments, typically located near residential 
neighborhoods. 
 
I-1:  The I-1 District is intended to provide for light manufacturing, aeronautical, 
light industrial, office and supportive uses to sustain and enhance major 
employment opportunities.  The development standards are intended to provide 
development flexibility consistent with the sensitive design principles, and 
appropriate transition in areas adjacent to residential districts. 

 
 With C-2 zoning located throughout the City and often adjacent to less intensive zones and 
residences, the zone is intended to allow compatible uses while excluding those that feature more 
intensive operations. A hospital that has its 24/7 operation, large staff, large number of visitors 
(both patients and their visitors), deliveries and emergency vehicle operations, clearly does not 
conform to this intent. 
 

The text and purpose of the City’s Code makes clear that a “hospital” is limited to two (2) 
specific zones – C-O (requiring a use permit with public hearings) and SC.  The City’s decision to 
limit hospitals to land use zones C-O and SC – and only these two (2) zones out of forty-seven 
(47) zoning categories – implements the public policy of recognizing the intense impact of a 
hospital (with its twenty-four hour operation and helicopter traffic) on neighborhoods, traffic, and 
infrastructure, compared to the less intense impacts of an office. 
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With this notice of formal interpretation, HonorHealth respectfully requests that you 
interpret the Zoning Ordinance to confirm that a facility for the general and emergency treatment 
of human ailments with bed care, including related clinic care, is not permitted in any zoning 
district except the C-O (requiring a use permit with public hearings) and SC districts.  Moreover, 
“office” uses that include the treatment of human ailments with accessory bed care of any duration 
shall not be defined as a “hospital” pursuant to the Code. 

This confirming interpretation will provide much needed clarity on the distinction between 
“Hospital” uses and medical office uses that will assist the HonorHealth team with their long-range 
planning efforts. 

If you have any questions, please do contact me at bwjohnson@swlaw.com or (602) 382-
6312.  Thank you for your attention to this matter. 

Very truly yours, 

Snell & Wilmer 

Brett W. Johnson PC  
BWJ:th 
cc:  Jim Thompson, City Manager 
       Sherry Scott, City Attorney 
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C.A.R.E (Citizen Advocating for Residential Excellence)

Petition summary I oppose a new, unnecessary hospital on the southwest corner of Hayden and the 101 that, if approved for rezoning, will
exacerbate a shortage of medical professionals for Scottsdale and increase area traffic. ScotLsdale already has quality
hospitals, including HonorHealth, to meet our city's needs well into the future.

Petition Action We, the undersigned, urge the Scottsdale Mayor and City Council to say NO to Banner Health's unnecessary request to
rezone

Printed Name Signature Address Email Date
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C.A.R.E (Citizen Advocating for Residential Excellence)

Petition summary I oppose a new, unnecessary hospital on the southwest corner of Hayden and the 101 that, if approved for rezoning, will
exacerbate a shortage of medical professionals for Scottsdale and increase area traffic. Scottsdale already has quality
hospitals, including HonorHealth, to meet our city's needs well into the future.
We, the undersigned, urge the Scottsdale Mayor and City Council to say NO to Banner Health's unnecessary request to
rezone.
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Brought to you br. C.A.R.E (Citizens Advocating for Residential Excellence). C.A.R.E is proudly supported b) Honorllealth. your hometown healthcare provider. and the
Sconsdale Fire Fighters Association.
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Petition summary I oppose a new, unnecessary hospital on the southwest corner of Hayden and the 101 that, if approved for rezoning, will
exacerbate a shortage of medical professionals for Scottsdale and increase area traffic. Scottsdale already has quality
hospitals, includinq HonorHealth, to meet our city's needs well into the future.

Petition Action We, the undersigned, urge the Scottsdale Mayor and City Council to say NO to Banner Health's unnecessary request to
rezone

Brought to you by C.A.R.E (Citizens Advocating fbr Residential Excellence). C.A.R.E is proudly supported by HonorHealth, your hometown healthcare provider. and the
Scottsdale Fire Fighters Association.
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C.A.R.E (Citizen Advocating for Residential Excellence)

Petition summary I oppose a new, unnecessary hospital on the southwest corner of Hayden and the 101 that, if approved for rezoning, will
exacerbate a shortage of medical professionals for Scottsdale and increase area traffic. Scottsdale already has quality
hospitals, including HonorHealth, to meet our city's needs well into the future.

Petition Action we, the undersigned, urge the Scottsdale Mayor and City Council to say NO to Eanner Health's unnecessary request to
rezone

Printed Name signature Address Date
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Brough( to )ou b! C,A.R.F: (Citizens Advocating for Residential Excellence). C.A.R.E is proudly supponed b1 Honorllealth. your hometown healthcare provider, and the
Scottsdale Fire Fighters Association.
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C.A.R.E (Citizen Advocating for Residential Excellence)

Petition summary I oppose a new, unnecessary hospital on the southwest corner of Hayden and the 101 that, if approved for rezoning, will
exacerbate a shortage of medical professionals for Scottsdale and increase area traffic. Scottsdale already has quality
ho itals includin HonorHealth to meet our ci 's needs well into the future.

Petition Action We, the undersigned, urge the Scoftsdale Mayor and City Council to say NO to Banner Health's unnecessary request to
rezone.

Printed Name Signature DateAddress Email
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Mar 20, 2023 09:00 AM MST

Banner Health to build
medical campus in
Scottsdale
Acute care hospital and cancer center will support growing Northeast
Valley

SCOTTSDALE, Ariz. (March 20, 2023) – Banner Health is finalizing the purchase of +/- 48 acres of land on

the southwest corner of Hayden Rd. and the Loop 101 freeway to build a new, comprehensive medical

center and support services in the Northeast Valley of metro Phoenix.

With an investment of more than $400 million, the project will include an acute care hospital, adjacent

medical office building and a cancer center. Banner Scottsdale Medical Center will be a full-service,

destination hospital with a focus on key areas of distinction for Banner, including cardiovascular,

orthopedics, cancer and neuroscience programs. This new, digitally enabled medical center will provide

seamless integration with Banner's ambulatory and virtual sites of care, furthering Banner’s mission of

Get news alerts

Feedback



making health care easier so life can be better. The project complements Banner’s comprehensive,

market-wide network and brings Banner services and options to those who work and live in the

Northeast Valley.

The Northeast Valley population is projected to grow by more than 17% in the coming decade. As part of

this growth, it is expected that Banner’s insurance products will expand in the region as well, with more

covered lives residing in the area. Banner is committed to expanding services ahead of this growth to

ensure easy access to care for Scottsdale residents and Banner plan members. Banner’s health insurance

division currently has approximately 50,000 members who reside in the Northeast Valley. Many of these

members participate in value-based health plans that require convenient and affordable care.

“Our strategic growth plan is focused on convenience and access, with facilities close to home for our

patients, members and their families,” said Scott Nordlund, chief strategy and growth officer for Banner

Health. “Scottsdale is a natural growth area for Banner, and we are committed to ensuring our patients

and health plan members have care close to where they work or live when they want and need it.”

The four-story, 384,000-sq. ft. Banner Scottsdale Medical Center is expected to open in 2026 with 106

licensed patient beds and 20 observation beds, along with shelled space for expansion as the community

grows. The medical office building will house physician offices, specialty care and other clinical services.

Banner has partnered with SmithGroup for the project design and Okland Construction as the

contractor. 

This medical campus project will create high-quality jobs and employment opportunities in Scottsdale,

with 1,000 health care related jobs over the next five years and 2,500+ jobs at full development.

Construction and ancillary jobs will also be associated with the facility development.

Banner’s existing presence in the market includes primary care clinics, specialty clinics, urgent care

locations, outpatient imaging, physical therapy centers and the Banner Behavioral Health Hospital in

Scottsdale, which has provided inpatient and outpatient behavioral health services to the community for

more than 40 years.

Banner Health is the leading health care provider across metro Phoenix, recognized for expanding

existing and building new hospitals and ambulatory care sites to meet health care needs as communities

grow. Recent projects include:

Opened Banner Ocotillo Medical Center in Chandler in November 2020, which was Banner’s 13

hospital in the metro Phoenix market.

Opened the new women’s tower on the Banner Desert Medical Center campus to serve women

from childbirth to senior care.

Opened a new patient tower on the Banner Gateway Medical Center campus to expand cancer care

services and women’s health care.

Opened Banner Health Center plus in the Arcadia neighborhood at 44  St. and Camelback.

Soon to open Banner Sports Medicine Scottsdale, a comprehensive sports medicine and high-

performance center for athletes of all ages and skill levels, from youth to professional.

Announced plans for a new hospital in Buckeye, Ariz.

Banner Health is one of the largest, secular nonprofit health care systems in the country. In addition to

30 acute-care hospitals, Banner also operates an academic medicine division, Banner – University

Medicine, and Banner MD Anderson Cancer Center, a partnership with one of the world’s leading cancer

programs, MD Anderson Cancer Center. Banner’s array of services includes a health-insurance division,

employed physician groups, outpatient surgery centers, urgent care locations, home care and hospice

services, retail pharmacies, stand-alone imaging centers, physical therapy and rehabilitation, behavioral

health services, a research division and a nursing registry. To make health care easier, 100% of Banner-

employed doctors are available for virtual visits, and Banner operates a free 24/7 nurse line for health

questions or concerns. Patients may also reserve spots at Banner Urgent Care locations and can book

appointments online with many Banner-employed doctors. Headquartered in Arizona, Banner Health also

has locations in California, Colorado, Nebraska, Nevada and Wyoming. For more information, visit

bannerhealth.com.

Banner Buckeye Medical Center Banner Health Banner Ocotillo Medical Center

Banner Scottsdale Medical Center Banner Behavioral Health Hospital Banner Desert Medical Center

th

th

https://www.bannerhealth.com/locations/scottsdale/banner-behavioral-health-hospital
https://www.bannerhealth.com/locations/chandler/banner-ocotillo-medical-center
https://www.bannerhealth.com/locations/mesa/banner-desert-medical-center
https://www.bannerhealth.com/locations/gilbert/banner-gateway-medical-center
https://www.bannerhealth.com/locations/phoenix/banner-health-center-plus-phoenix
https://www.bannerhealth.com/services/cancer
http://www.bannerhealth.com/
https://www.bannerhealth.com/newsroom/tags/banner-buckeye-medical-center
https://www.bannerhealth.com/newsroom/tags/banner-health
https://www.bannerhealth.com/newsroom/tags/banner-ocotillo-medical-center
https://www.bannerhealth.com/newsroom/tags/banner-scottsdale-medical-center
https://www.bannerhealth.com/newsroom/tags/banner-behavioral-health-hospital
https://www.bannerhealth.com/newsroom/tags/banner-desert-medical-center
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From the Phoenix Business Journal:
https://www.bizjournals.com/phoenix/news/2024/03/26/banner-files-
application-scottsdale-medical-office.html?
utm_source=st&utm_medium=en&utm_campaign=ae&utm_content=PH&j=34828904&senddate=
03-26&empos=p1

SUBSCRIBER CONTENT:

CRANE WATCH

Commercial Real Estate

Banner Health eyes medical offices in Scottsdale as part
of large hospital campus

A conceptual rendering of Banner Health's proposed medical office building in north Scottsdale.

BANNER HEALTH VIA CITY OF SCOTTSDALE

https://www.bizjournals.com/phoenix/feature/crane-watch
https://www.bizjournals.com/phoenix/news/commercial-real-estate


By Ron Davis – Reporter , Phoenix Business Journal
Mar 26, 2024

Listen to this article 4 min

The first piece of a major hospital campus in north Scottsdale is up for review by the city.

Phoenix-based Banner Health filed an application to approve design plans for a new

three-story 119,500-square-foot "Banner Health Center Plus" medical office building on

just under 15 acres near Loop 101 and Hayden Road. This is part of a $400 million

hospital campus Banner is planning on 48 total acres at the site.

Banner Health Center Plus would serve as an outpatient medical office that would be

home to a comprehensive M.D Anderson oncology program, clinic space for Banner

University Medical Group, urgent care, family pharmacy, an ambulatory surgery center

and more. It is anticipated that the Banner University Medical Group clinics will occupy

the entire second floor of the building, according to Banner's application. 

A date for the application to be heard by Scottsdale's development review board is to be

determined, though the city will likely give feedback to Banner before the project is

heard by the board, said David Leibowitz, a spokesman for Banner on this project. With

the zoning in place for the site, approval from the DRB would allow Banner to proceed

with building the medical office.

As of March 25, Leibowitz said the tentative goal is to have the medical office built by the

end of 2025. Banner Health Center Plus will employ about 220 people upon opening. 

Banner is working with Phoenix-based SmithGroup for the project design and Dibble

Engineering for the civil engineering on the project. Susan Demmitt of Gammage &

Burnham PLC is the land-use counsel working with Banner for its application. 

Banner has other Valley projects in the works

The entire medical campus is expected to employ some 2,500 workers at full

development. In addition to the Banner Health Center Plus, plans also include a four-

story hospital and cancer center, according to previous reporting. The hospital is

projected to open in 2026.

Banner has two other "Plus" centers in the Valley in Glendale at 7701 W. Aspera Blvd. and

at The Grove in Phoenix's Arcadia neighborhood. Developer Red Development sold the

https://www.bizjournals.com/phoenix/bio/42946/Ron+Davis+
https://www.bizjournals.com/phoenix/news/2023/03/20/banner-health-scottsdale-build-hospital.html
https://www.bizjournals.com/phoenix/news/2023/03/20/banner-health-scottsdale-build-hospital.html
https://www.bizjournals.com/phoenix/news/2023/03/23/take-a-look-inside-the-groves-office-building.html


Plus center to Austin, Texas-based Virtus Real Estate Capital in early 2023 for $48.5

million.

Hayden Loop 101 Investors LLC, an entity traced to Scottsdale-based De Rito Partners

Development, was the winning bidder of an 85.6-acre site at the southwest corner of

Hayden and Loop 101 at a state land auction in April 2022. Banner bought its land for the

hospital campus in 2023 from De Rito for $57.6 million, according to an affidavit of

property value.

The site for Banner's hospital campus is surrounded by other big-ticket projects such as

the Cavasson mixed-use campus, One Scottsdale, ASM America, Optima McDowell

Mountain Village and more. Axon Enterprise Inc. is looking to develop a 74-acre site into

an office headquarters campus with retail, a hotel and multifamily just to the east of

Banner's land. That project has been tabled indefinitely after Scottsdale Planning

Commission granted a continuance at a February meeting.

The site is a few miles east of Mayo Clinic's north Phoenix hospital campus, where it's

wrapping up a $748 million expansion of its campus and is in the process of developing

a 120-acre medical and research campus.

https://www.bizjournals.com/phoenix/news/2023/03/23/take-a-look-inside-the-groves-office-building.html
https://www.bizjournals.com/phoenix/news/2022/04/13/developer-buys-86-acres-in-scottsdale-at-auction.html
https://www.bizjournals.com/phoenix/news/2024/02/26/nationwide-realty-cavasson-office-leasing-up.html
https://www.bizjournals.com/phoenix/news/2023/07/06/real-estate-roundup-medical-offices-cafe-rio.html
https://www.bizjournals.com/phoenix/news/2023/12/05/asm-america-headquarters-scottsdale.html
https://www.bizjournals.com/phoenix/news/2023/06/28/optima-approval-mcdowell-luxury-project.html
https://www.bizjournals.com/phoenix/news/2023/06/28/optima-approval-mcdowell-luxury-project.html
https://www.bizjournals.com/phoenix/news/2024/01/25/axon-north-scottsdale-hq-mixed-use-development.html
https://www.bizjournals.com/phoenix/news/2024/02/15/axon-new-plans-corporate-hq-continued.html
https://www.bizjournals.com/phoenix/news/2022/04/01/mayo-clinic-breaks-ground-north-phoenix-campus.html
https://www.bizjournals.com/phoenix/inno/stories/news/2023/03/01/mayo-clinic-phoenix-biotech-hub.html
https://www.bizjournals.com/phoenix/inno/stories/news/2023/03/01/mayo-clinic-phoenix-biotech-hub.html
https://www.bizjournals.com/phoenix/news/2023/10/10/mayo-clinic-discovery-oasis-city-council-vote.html
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Banner Planning First Project on N. Scottsdale Campus 

Planning & Development

Banner Health has filed an application with the Scottsdale 
Development Review Board for its 119.5KSF Banner Health Center 
Plus medical office building on the 48-acre healthcare campus site it 
owns near Hayden Road and Loop 101.

The initial project is planned for 15 acres of the overall site and will 
include space for an M.D. Anderson oncology program, Banner 
University Medical Group, an urgent care, a family pharmacy and an 
outpatient surgery center. 

The Scottsdale DRB has not yet set a meeting date to review the 
proposal. 

Project representatives said the MOB is planned for delivery by the 
end of next year. 

SmithGroup is the project design firm, and Dibble Engineering is the 
civil engineer. The project is represented by law firm Gammage & 

ON THE JOB
Banner Health Center Plus, Scottsdale 

Volume: 119.5KSF

Owner: Banner Health

Design Firm: SmithGroup

GC: Okland Construction

Databex Project ID: #6339

Credit: SmithGroup/City of Scottsdale

Burnham PLC. 

Other plans for the site include a four-story hospital and cancer center that are targeted for a 2026 opening. (Source)

https://data-bex.com/app/project?project_id=6339
https://data-bex.com/app/project?project_id=6339
https://www.bizjournals.com/phoenix/news/2024/03/26/banner-files-application-scottsdale-medical-office.html
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NUMBER:
DATE:
SUBJECT:

2002-2
August 1,2002
The definition of Adult Care Homes.
Sect. 3.100, pg. 4949. Defmitions. General. Adult care homes.
Sec. 5.012(A)(2). District Regulations. Rl-190 single-family residential district. Use

regulations. Permitted uses. Adult care homes.
Sec. 5.102(A)(2). District Regulations. Rl-43 single-family residential district. Use

regulations. Permitted uses. Adult care homes.

DETERMINATION: Adult Care Homes shall mean an adult foster care or assisted living home
that is an assisted living facility defmed by A.R.S. § 36-401. These definitions are included here
for clarification and are not meant to replace the definition of adult care home found in the
Zoning Ordinance of the City of Scottsdale.

6. "Adult foster care" means a residential setting which provides room and board and
adult foster care services for at least one and no more than four adults who are
participants in the Arizona long-term care system pursuant to chapter 29, article 2 of this
title and in which the sponsor or the manager resides with the residents and integrates
the residents who are receiving adult foster care into that person'sfamily.

10. "Assisted living/acility" means a residential care institution, including adult/oster
care, that provides or contracts to provide supervisory care services, personal care
services or directed care services on a continuing basis.

11. "Assisted living home" means an assisted living facility that provides resident rooms
to ten or fewer residents.

The criteria for adult care homes established in Sec. 5.0l2(A)(2) and Sec. 5. 1 02(A)(2) of the
Zoning Ordinance of the City of Scottsdale shall apply to adult foster care and assisted living
homes.

,. 2-~::::~ ~(~~::::;c::::=:::::= -

/ Approved by:
/./

JERRY ST ADLEY
ZONING ADMINISTRATOR
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Subject of Interpretation: 

 

Title of Stipulation: 

 

Original Stipulation Language: 

 

Cause for Interpretation: 

 
 

 

 

 

 

 

 

 

 

 

 

 

Clarification of Zoning Stipulation No. 15 associated with Case 20-ZN-2002#3, One Scottsdale. 

Timing of Scottsdale Road Street Improvements 

STREETS 
15. TIMING OF SCOTTSDALE ROAD STREET IMPROVEMENTS. No certificate of occupancy 
shall be granted for any new site building once 937 residential units in Planning Unit II 
have been permitted, or once 1,793,358 square feet of commercial/retail/office space 
have been permitted, unless N. Scottsdale Road has been completed to a full six-lane cross 
section or equivalent capacity is achieved by interim improvements, to the satisfaction of 
the City's Transportation Director. 

The Zoning Administrator (ZA) has determined that the language of Stipulation No. 15 in 

Scottsdale Zoning Case 20-ZN-2002#3 is ambiguous and subject to multiple 

interpretations.  Therefore, in accordance with the authority set forth in A.R.S. § 9-462.05 

and Scottsdale Revised Code, App. B, § 1.1.202, the ZA is issuing this interpretation to 

clarify implementation of Stipulation No. 15 associated with One Scottsdale, Planning Unit 

II and the issuance of building permits, certificates of occupancy and the timing of 

improvements to North Scottsdale Road 
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Interpretation: 

 

 

 

 

 
__________________________      August 24, 2022 

Interpretation By        Date 

Erin Perreault, AICP 

Zoning Administrator 

TIMING OF SCOTTSDALE ROAD STREET IMPROVEMENTS.  The Zoning Administrator has 

reviewed the record history of Zoning Case No. Case 20-ZN-2002#3 including, but not 

limited to, the record files of the Planning & Development Department and City Council 

public hearings in relation thereto.  Based on the review thereof, the ZA has determined 

that the intent of the City Council in adopting Stipulation No. 15 was to limit occupancy of 

new residences or buildings until such time as the stated improvements to Scottsdale Road 

are completed as defined therein.  The City Council’s intent was not to have Stipulation 

No. 15 applied in such a manner as to have building permits issued by the City which could 

be left in fluctuation and unable to obtain a certificate of occupancy.   Accordingly, 

Stipulation No.15 is interpreted by the ZA as to limit issuance of both building permits and 

associated certificates of occupancy within One Scottsdale Planning Unit II.  No new 

building permits will be issued by the City in excess of the 937 residential units, or upon 

1,793,358 square feet of commercial/retail/office space having been permitted 

(threshold), unless the North Scottsdale Road improvements have been completed to a full 

six-lane cross section or equivalent capacity is achieved by interim improvements, to the 

satisfaction of the City’s Transportation Director.  Any building permit issued by the City 

prior to reaching the stated threshold will be eligible for a certificate of occupancy so long 

as such building otherwise meets the requirements of the building code and any other 

applicable development regulations or stipulations. 
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2009 WL 792338
Only the Westlaw citation is currently available.

NOTICE: THIS DECISION DOES NOT CREATE
LEGAL PRECEDENT AND MAY NOT BE

CITED EXCEPT AS AUTHORIZED BY
APPLICABLE RULES. See Ariz. R. Supreme

Court 111(c); ARCAP 28(c); Ariz. R.Crim. P. 31.24
Court of Appeals of Arizona,

Division 1, Department A.

Marvin MITCHELL, a single man, Plaintiff/Appellant,

v.

TOWN OF JEROME, an Arizona municipal corporation;

Jack Guth and Denise Guth, a married couple

and real parties in interest, Defendants/Appellees.

No. 1 CA-CV 08-0086.
|

March 26, 2009.

West KeySummary

1 Zoning and Planning Commercial
districts and uses in general

Zoning and Planning Agricultural uses,
woodlands and rural zoning

Credible evidence supported a Board of
Adjustment's determination that property was
zoned for agricultural (AR) use rather than for
commercial use. The property owner alleged
that the map the board relief upon was
ambiguous. However, the Board's decision was
also supported by a document tracking the
zoning history of the properties. The document
stated that the properties were zoned AR when
originally purchased from a mining company,
and that they had twice been sold as AR-zoned
properties before the current property owner
made his purchase. Additionally, slightly less
than four years ago the realty company involved
had represented the property as being zoned
AR. Moreover, the fire department expressed
concern that the lots would be nearly impossible
to access with fire rescue vehicles and that the
fire department would be unable to guarantee

suitable fire protection as the road was currently
constructed.

Appeal from the Superior Court in Yavapai County; Cause
No. CV82006-0071; The Honorable Ralph Matthew Hess,
Judge Pro Tem. AFFIRMED.

Attorneys and Law Firms

Davis Miles, PLLC By Gregory L. Miles, Monica K.
Lindstrom, Robert N. Sewell, Mesa, Attorneys for Plaintiff/
Appellant.

Moyes Sellers & Sims, LTD By C. Brad Woodford, Jeffrey T.
Murray, Rebecca Lumley, Phoenix, Attorneys for Defendant/
Appellee Town of Jerome.

Jack Guth, Jerome, In Propia Persona.

Denise Guth, Jerome, In Propia Persona.

MEMORANDUM DECISION

GEMMILL, Judge.

*1  ¶ 1 Plaintiff-Appellant Marvin Mitchell appeals the
superior court's order affirming a decision by the Jerome
Board of Adjustment (“the Board”) declaring that his property
in Jerome is zoned AR, for agricultural use, rather than
C-1, for commercial use. The superior court found that
credible evidence supported the Board's determination. For
the following reasons, we affirm.

FACTS AND PROCEDURAL HISTORY

¶ 2 Mitchell owns two parcels of property on Block 14
in Jerome, Arizona, referred to as lots 401-06-130a and

401-06-132. 1  When Mitchell purchased the property it had
been zoned C-1 based on a decision by Renee Tavares, the
Zoning Administrator.

¶ 3 In January 2006, Jerome Town Attorney David Gordon
sent a memorandum to Tavares noting that the Zoning
Commission was to consider the zoning of a particular parcel
of property. Gordon explained that Jerome's zoning ordinance
authorized the zoning administrator to interpret the zoning
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ordinance and to advise the public and Zoning Commission
on issues of zoning regulations and zoning designations,
including the zoning of a particular parcel of property if its
zoning was ambiguous. Tavares then classified the property as
C-1, after determining that all of Block 14, where the property
was located, was zoned C-1. Defendants-Appellees, Jack and
Denise Guth, who owned property behind Mitchell's parcels,
filed an appeal with the Board.

¶ 4 The Board conducted a hearing on February 27, 2006, at
which Tavares gave her reasoning for designating the property
C-1. She explained that the map was ambiguous, showing
no parcels, no historic lots, and no pinpoint metric points.
She further explained that she obtained the square footage on
the lots of Block 14 and compared it to the use regulations
for property zoned C-1 and AR. Property zoned C-1 had no
minimum square footage, no minimum width, no minimum
lot dwelling, and no maximum lot coverage. Property zoned
AR had a minimum square footage of 10,000 square feet,
a minimum lot width of 100 square feet, a minimum lot
dwelling of 850 square feet, and a maximum lot coverage of
forty percent of the square footage of the property. Only one
property on Block 14, which was not owned by Mitchell, met
the minimum square footage and none met the minimum lot
width for AR zoning. Tavares therefore concluded that all lots
on Block 14, including Mitchell's, were C-1.

¶ 5 The Board considered several maps, one identified as the
official zoning map for Jerome which was a topographical
map, a second obtained from a prior town clerk, and a third
taken from the internet web site of the Yavapai County
Recorder's Office. Jack Guth reported that the town council
had determined that the official town zoning map was
ambiguous. He disputed that determination. Guth argued that,
although their specific property could not be seen on the map,
various landmarks were visible so that the zoning line was
identifiable. He contended that the zoning line ran along the
back of his property such that property on his block but behind
his property, like Mitchell's, was historically zoned AR. He
further argued that the Zoning Administrator's decision that
Mitchell's property was C-1 was an improper zoning change.
Guth acknowledged that the county map showed that the
disputed property was zoned C-1, but argued that the county's
map included a disclaimer that it was not to be used as a
legal document. He also explained that when he bought his
property, he inquired about purchasing the disputed property
and was told that it was all zoned AR. The Board was
presented with a document, apparently created by Guth,

outlining the history of Mitchell's lots, which indicated that
they were historically zoned AR.

*2  ¶ 6 Town Attorney Gordon identified the principal issue
before the Board as being whether the map was ambiguous,
asserting that it was ambiguous because it had no property
lines and no indication of building locations. Gordon asserted
that, by statute, Tavares was the person responsible for
interpreting the zoning provisions in light of the ambiguous
map. Gordon rejected the notion that designating the property
C-1 was a change, saying that it was an interpretation
“because lo and behold this C-1 line runs so close to these
boundaries that we just can't tell where it starts and where
it stops. And that's because when we look at this map, we
can't tell where one property line starts and one property line
stops.”

¶ 7 Tavares added that the map had no latitude or longitude
numbers and so had no starting or ending points for
measurements; that the original size of the map was unknown
and that expanding or contracting a map altered the scale;
and that under the interpretation advocated by the Guths, the
zoning line would pass through the middle of one of the
parcels on Block 14.

¶ 8 By a vote of three to one, the Board found that the map
was not ambiguous and that the C-1 zoning line ran through
the middle of Block 14 behind the Guths' property, leaving the
Guths' property zoned C-1 and Mitchell's property zoned AR.

¶ 9 Mitchell filed a complaint for special action and
declaratory judgment. The superior court ruled that the
Board's conclusion that the zoning map was clear and
unambiguous was not supported by competent evidence and
that the Board's determination to the contrary was arbitrary,
capricious, and an abuse of discretion. The court further
found that the Board's decision that Mitchell's property
was zoned AR was supported by competent evidence,
specifically the town map and enlargements of the map,
historic representations of the zoning classifications of the
property, the topography of the area, and the relationship of
the zoning district boundary lines to landmarks and streets.
The court also concluded that classifying Mitchell's property
as AR was not illegal zoning. Mitchell timely appeals and

we have jurisdiction pursuant to Arizona Revised Statutes
(“A.R.S.”) section 12-2101(B) (2003).
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ANALYSIS

¶ 10 In a special action to review a decision by a municipal
board of adjustment, a superior court determines whether
the board's decision was arbitrary or capricious or an abuse
of discretion. Murphy v. Town of Chino Valley, 163 Ariz.
571, 574, 789 P.2d 1072, 1075 (App.1989); Blake v. City of
Phoenix, 157 Ariz. 93, 96, 754 P.2d 1368, 1371 (App.1988).
This court, when reviewing an appeal from the superior
court's decision, applies the same standard of review. Murphy,
163 Ariz. at 574, 789 P.2d at 1075. We may not substitute
our judgment for that of the board, but must affirm if credible

evidence exists to support the board's decision. Pingitore
v. Town of Cave Creek, 194 Ariz. 261, 264, ¶ 18, 981 P.2d

129, 132 (App.1998); see also City of Phoenix v. Superior
Court of Maricopa County, 110 Ariz. 155, 158, 515 P.2d
1175, 1178 (1973) (stating that a reviewing court “is limited
to finding error and may not substitute its opinion of the
facts for the Board's and if the evidence supports the Board's
decision, it should be affirmed”). Where the decision involves
the interpretation of statutes or ordinances, we review the
matter de novo. City of Tempe v. Outdoor Sys., Inc., 201 Ariz.

106, 109, ¶ 7, 32 P.3d 31, 34 (App.2001); Pingitore, 194
Ariz. at 264, ¶ 18, 981 P.2d at 132.

*3  ¶ 11 Mitchell first argues that the Board had no authority
under statute or the Jerome Zoning Ordinance to consider an
appeal of Tavares's ruling that his property was zoned C-1
and, by declaring that the property was zoned AR, the Board
unlawfully re-zoned the property.

¶ 12 Under both the Jerome Zoning Ordinance and
Arizona statutes, the Board has the authority to consider an
appeal from the zoning administrator's decisions. Subsections
107(B)(1) and (4) of the Jerome Zoning Ordinance authorizes
the zoning administrator to:

1. Enforce the Zoning Ordinance.

....

4. Subject to general and specific policy laid down by
the Planning and Zoning Commission and Town Council,
interpret the Zoning Ordinance to members of the public,
Town departments, and other branches of government.

Section 105(B)(1)(a) authorizes the Board to:

a. Hear and decide appeals in which
it is alleged there is an error in an
order, requirement or decision made
by the zoning administrator in the
enforcement of the zoning ordinance,
and to reverse or affirm, wholly or
partly, or modify the order requirement
or decision of the zoning administrator
appealed from, and make such order,
requirement, decision or determination
as necessary.

Section 305(A)(1), governing appeals, also provides:

1. Appeals to the Board of
Adjustment concerning interpretation
or administration of this Ordinance
may be taken by any person aggrieved
or by any officer or department of the
Town affected by any decision of the
Zoning Administrator.

Arizona statutes also address a board of adjustment's authority
over appeals from a zoning administrator's decision:

C. A board of adjustment shall hear
and decide appeals from the decisions
of the zoning administrator, shall
exercise such other powers as may be
granted by the ordinance and adopt
all rules and procedures necessary
or convenient for the conduct of its
business.

A.R.S. § 9-462.06(C) (2008).

¶ 13 Mitchell argues that the zoning administrator's actions
in this case constituted an interpretation of the zoning
ordinance, not enforcement. He contends that under Jerome
Zoning Ordinance § 107(B), the zoning administrator has
the authority to interpret the zoning ordinance. He further
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argues that, while the Board has the authority under Jerome
Zoning Ordinance § 105(B)(1)(a) to consider an appeal of a
zoning administrator's decision involving enforcement of the
ordinance, it does not have the authority to hear an appeal
of the zoning administrator's interpretation of the ordinance.
According to Mitchell, because Tavares was interpreting
the ordinance and not enforcing it, the Board exceeded its
authority and its decision is void.

¶ 14 Tavares's actions involved determining the zoning status
of a particular piece of property. She reached her decision
in part by considering the use restrictions of the zoning
categories and the characteristics of the parcels at issue. Her
decision that the property was classified C-1 authorized use
of the property that differed from the use permitted if the
property were properly classified AR. If her conclusion as to
the classification was erroneous, she would be authorizing a
use in violation of the zoning ordinance and in violation of her
obligations under § 108 of the zoning ordinance governing
enforcement, which requires that she refrain from authorizing

use of property in violation of the ordinance. 2  Tavares's
actions therefore did not merely interpret the ordinance, but
related to its enforcement.

*4  ¶ 15 Even if we accepted Mitchell's distinction
between interpretation and enforcement and his contention
that Tavares's actions constituted an interpretation and not
enforcement of the ordinance, Jerome Zoning Ordinance
§ 305(A)(1) clearly authorizes any person aggrieved by
a decision of the zoning administrator concerning the
interpretation of the ordinance to appeal to the Board. Further,
Jerome Zoning Ordinance § 108 recognizes the Board's
authority to interpret the ordinance. Moreover, determining
the location of zoning boundaries is within the purview
of the Board. Jerome Zoning Ordinance § 402 provides
rules governing the determination of zoning boundary lines.
Boundaries are to be determined based on “The Zoning Map
of the Town of Jerome.” Where the boundary location is
uncertain, the map is to be interpreted according to specific
rules. Section 402(2)(e) provides that when the rules for
interpreting the zoning map do not establish the location of a
zoning boundary, “the [Board] shall determine the location.”

¶ 16 In this case, Tavares offered an opinion as to the
zoning classification of Mitchell's property as C-1. The Guths
challenged that determination, asserting that the property
had always been AR. The Board, after considering the map
and the offered evidence, determined that the property was
classified AR. The Board is empowered to make such a

determination by §§ 105(B)(1)(a), 305(A)(1), and 402(2)(e)
of the Jerome Zoning Ordinance.

¶ 17 Mitchell also asserts that the Board's decision was an
unlawful rezoning of the property. The record does not reflect
that the zoning changed. Rather, the Board determination
was an act of clarification concerning the property's existing
zoning classification.

¶ 18 Mitchell further argues that the Board's decision is not
supported by credible evidence. He asserts that, because of
the map's ambiguity, it provides no support for the Board's
decision; and the decisions of the Board were the product of
guesses, speculations, and presumptions. The map was not
the only information presented to the Board on which it could
base its decision, however. Also included in the record is a
document, apparently prepared by Jack Guth, tracking the
zoning history of the properties. This document states that
the properties were AR when they were originally purchased
from the mining company that owned it, that they had been
twice sold as AR-zoned properties before Mitchell made his
purchase, and that as late as July 27, 2005, the realty company
involved in selling the properties represented them as being
zoned AR. Denise Guth reiterated this history before the
Board and noted that an earlier potential purchaser of the
property had stated in a letter to his real estate agent that the
prior zoning administrator had told him that the property was
zoned AR. A copy of this letter was included in the record.
Jack Guth told the Board that he and Denise had previously
inquired about purchasing the parcels and had been told that
they were zoned AR. He further stated that when they bought
their property in 1990 they understood that their property was
zoned commercial, but that the property behind them was not.
Denise similarly stated that when they bought their property,
they were told that their property was the last on that street of
the C-1 zoning and that everything behind them was not C-1.
Denise Guth explained that her understanding of the reason
for having different zones in close proximity was to have
lower density as one went down the hill and for fire protection
safety. A letter from the Chief of the Jerome Volunteer Fire
Department to Tavares, included in the record, appeared in
part to corroborate Denise's statements. The letter expressed
concern that Mitchell's lots would be nearly impossible to
access with fire rescue vehicles and that the fire department
would be unable to guarantee suitable fire protection as the
road was currently constructed.

*5  ¶ 19 In addition, despite the ambiguity of the map,
the members of the Board could nevertheless consider the
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map as a factor in making a determination. 3  Guth presented
the Board with an enlarged section of the Zoning Map.
He argued to the Board members that certain roads and
certain landmarks were identifiable on the map in relation
to the zoning line. The Board members could draw on
their own knowledge of the physical layout of the town in
conjunction with the other information presented to reach
their conclusions.

¶ 20 This court determines only if credible evidence exists
to support the decision of the Board and must affirm if such

facts exist. Pingitore, 194 Ariz. at 264, ¶ 18, 981 P.2d at
132. We do not substitute our opinion of the facts for that
of the Board, even if we would have reached a different
conclusion. Id.; Blake, 157 Ariz. at 96, 754 P.2d at 1371 (“We
will not substitute our judgment for that of the board, even
where the question is faulty or debatable and one in which
we would have reached a different conclusion had we been
the original arbiter of the issues raised by the application.”).
Based upon our review of the record, we conclude-as did the
superior court-that the Board had credible evidence before it
supporting its conclusion that Mitchell's property was zoned
AR.

¶ 21 Mitchell additionally contends that the Board's decision
results in unlawful spot zoning. Spot zoning occurs when
a zoning ordinance is not in accord with the general or

comprehensive zoning plan. Haines v. City of Phoenix, 151

Ariz. 286, 291, 727 P.2d 339, 344 (App.1986); Klensin
v. City of Tucson, 10 Ariz.App. 399, 403, 459 P.2d 316,
320 (1969). Whether spot zoning is invalid depends on the

circumstances of the particular situation. Haines, at 291,
727 P.2d at 344.

¶ 22 Mitchell argues that having one block zoned partially
C-1 and partially AR is nonsensical and that the size of the
lots supported a C-1 zoning for the entire block. Even if
we accepted Mitchell's assertions as true, illegal spot zoning
does not follow. The issue before the Board was to determine
the existing zoning classification of Mitchell's property. The
information presented to the Board was that the property
was historically zoned AR. The reason for the original AR
classification, according to the information before the Board,
was to have lower density at lower elevations and to address
fire safety concerns. The fact that the property was historically
zoned AR suggests that the AR classification is in keeping
with the original zoning plan for the town. In the absence of
evidence that a zoning classification of AR for the property
contravenes the general zoning plan for Jerome, we perceive
no illegal spot zoning.

CONCLUSION

¶ 23 We find that the Board had authority to consider the
Guths' appeal of the zoning administrator's decision that
Mitchell's property was zoned C-1. We further find that
credible evidence was presented to the Board to support
its decision reversing the zoning administrator's finding
and concluding that the property was properly zoned AR.
Accordingly, the superior court's ruling is affirmed.

CONCURRING: SHELDON H. WEISBERG, Presiding
Judge and DANIEL A. BARKER, Judge.

All Citations

Not Reported in P.3d, 2009 WL 792338

Footnotes

1 The record does not indicate when Mitchell purchased the property. However, the record does show that
the property was still for sale as of July 27, 2005. In addition, Jack Guth told the Board that he and his wife
protested the C-1 designation before the property was sold.

2 Section 108 of the Jerome Zoning ordinance is titled “ENFORCEMENT ” and states:

This ordinance shall be enforced by the Zoning Administrator who shall in no case grant permission
for the issuance of any permit for the construction, reconstruction, alteration, demolition, movement or
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use of any building, structure, lot or parcel if the building or structure as proposed to be constructed,
reconstructed, altered, used or moved or the lot or parcel as proposed to be used would be in violation of
any of the provisions of this ordinance, unless directed to issue such permit by the Board of Adjustment
after interpretation of the ordinance or the granting of a variance or by the Town Council after lawful
amendment of this ordinance.

3 Mitchell argues that because the map is ambiguous, it is “statutorily insufficient and cannot be relied upon.” In
support of his assertion, Mitchell cites A.R.S. § 9-251 (2008). Section 9-251, however, does not contemplate
setting forth a standard of sufficiency for city maps. This section does not address what maps can and cannot
be relied upon by town boards. Rather, § 9-251 simply requires “an accurate plat or map” setting forth the
various streets, parks, lots, etc. In any event, the map is not the sole basis upon which the Board relied in
making its determination that the property was zoned AR.

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment
 Declined to Follow by Callowhill Neighborhood Ass'n v. City of

Philadelphia Zoning Bd. of Adjustment, Pa.Cmwlth., June 17, 2015

228 Ariz. 419
Court of Appeals of Arizona, Division 1, Department B.

SCENIC ARIZONA, an Arizona corporation;

Neighborhood Coalition of Greater Phoenix, an Arizona

corporation, Plaintiffs/Appellants/Cross–Appellees,

v.

CITY OF PHOENIX BOARD OF ADJUSTMENT,

a municipal agency, Defendant/Appellee,

American Outdoor Advertising, Inc., an Arizona

corporation, Defendant/Appellee/Cross–Appellant.

No. 1 CA–CV 09–0489
|

Nov. 17, 2011.
|

As Amended Feb. 9, 2012.

Synopsis
Background: Advocacy organization petitioned for special
action seeking review of decision of City of Phoenix Board
of Adjustment approving application of advertising company
for a use permit to operate an electronic billboard adjacent to
interstate highway. Advertising company moved to dismiss
for lack of standing. The Superior Court, Maricopa County,
No. LC2008–000497–001 DT, Joseph C. Kreamer, J., denied
motion to dismiss, and denied relief sought by advocacy
organization. Parties cross-appealed.

Holdings: The Court of Appeals, Brown, J., held that

[1] advocacy organization had standing to challenge decision
of Board of Adjustment granting permit for electronic
billboard, and

[2] electronic billboard was prohibited by Arizona Highway
Beautification Act (AHBA).

Affirmed in part, reversed in part, and remanded.

Procedural Posture(s): On Appeal; Motion to Dismiss.

West Headnotes (8)

[1] Appeal and Error Failure to State Claim,
and Dismissal Therefor

Appeal and Error Failure to state claim,
and dismissal therefor

In reviewing a trial court's denial of a motion
to dismiss, the Court of Appeals considers the
facts alleged in the complaint to be true and
determines whether the complaint, construed in
a light most favorable to the plaintiff, sufficiently
sets forth a valid claim.

1 Case that cites this headnote

[2] Administrative Law and
Procedure Standing in general

If a statute authorizes judicial review of
an administrative decision, deciding whether
a plaintiff has standing must begin with a
determination of whether the statute in question
authorizes review at the behest of the plaintiff.

2 Cases that cite this headnote

[3] Zoning and Planning Right of Review; 
 Standing

The plain language of statute providing for
judicial review of Board of Adjustment decisions
does not limit standing to adjacent property
owners, nor does it restrict potential challengers
to those who are parties to a zoning or adjustment

proceeding. A.R.S. § 9–462.06(K).

[4] Highways Billboards and highway
beautification in general

Zoning and Planning Permits, certificates,
and approvals

Allegations by advocacy organization that
electronic billboard would affect the aesthetic
enjoyment of its members, create an increased
safety risk, and cause longer drive times and
increased fuel consumption, was sufficient to
establish that advocacy organization was a
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“person aggrieved” under Arizona Highway
Beautification Act (AHBA) and, therefore,
advocacy organization had standing to petition
for special action seeking review of decision of
City of Phoenix Board of Adjustment approving
application of advertising company for a use
permit to operate the electronic billboard

adjacent to interstate highway. A.R.S. § 9–
462.06(K).

[5] Zoning and Planning Right of Review; 
 Standing

In land use challenges that do not involve a
specific statutory appeal procedure, a plaintiff
generally must satisfy judicially-established
requirements to show (1) particularized harm
resulting from the decision, (2) an injury in
fact, economic or otherwise, and (3) the damage
alleged is peculiar to the plaintiff or at least more
substantial than that suffered by the community
at large.

1 Case that cites this headnote

[6] Zoning and Planning Right of Review; 
 Standing

When challenging a governing board's zoning
decision, a plaintiff must allege particularized
injury to his or her own property; but proximity
to one's own property is much less relevant to the
question of standing in the context of a challenge
to a billboard along a highway, which by law may
be located only in commercial or industrial areas.

[7] Highways Billboards and highway
beautification in general

Electronic billboard's operation was a display
of “intermittent” lighting within meaning of
Arizona Highway Beautification Act (AHBA),
and, therefore, was prohibited by AHBA;
combination of LED's used to display each
brightly lit image on the billboard adjacent to
interstate highway changed every eight seconds,
and billboard used multiple arrangements of
lighting to display images that stopped and
started at regular intervals. A.R.S. § 28–7903(A).

2 Cases that cite this headnote

[8] Administrative Law and
Procedure Deference to Agency in
General

Administrative Law and
Procedure Consistent or longstanding
construction

The general rule that judicial deference should be
given to agencies charged with the responsibility
of carrying out specific legislation, and that
ordinarily an agency's interpretation of a statute
or regulation it implements is given great weight,
does not necessarily apply when the agency's
interpretation of a particular provision is not
longstanding.

1 Case that cites this headnote

Attorneys and Law Firms

**371  Gammage & Burnham, P.L.C. By Cameron C.
Artigue and Carolyn V. Williams, Phoenix, Attorneys for
Plaintiffs/Appellants/Cross–Appellees.

Gary Verburg, Office of the City Attorney By L. Michael
Hamblin, Phoenix, Attorneys for Defendant/Appellee City of
Phoenix.

Shorall McGoldrick Brinkmann, PC By Thomas J. Shorall, Jr.
and Asa William Markel, Phoenix, Attorneys for Defendant/
Appellee/Cross-Appellant American Outdoor Advertising.

Rogers Towers, P.A., By William D. Brinton, Pro Hac Vice,
Jacksonville, FL, Arizona Center for Law in the Public
Interest By Joy E. Herr-Cardillo, Tucson, Attorneys for
Amicus Curiae The Sierra Club and Scenic America.

Quarles & Brady L.L.P. By Kevin D. Quigley, David E.
Funkhouser, III and Sarah R. Anchors, Phoenix, Attorneys for
Amicus Curiae Clear Channel Outdoor, Inc.

Thomas C. Horne, Arizona Attorney General By Bryan B.
Perry, Assistant Attorney General, Phoenix, Attorneys for
Amicus Curiae Arizona Department of Transportation.
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OPINION

BROWN, Judge.

*420  ¶ 1 The City of Phoenix Board of Adjustment
(“Board”) granted a use permit to American Outdoor
Advertising, Inc. (“American Outdoor”) to operate an

electronic billboard adjacent to Interstate 17. 1  The
Neighborhood Coalition of Greater Phoenix, along with

Scenic Arizona, 2  petitioned for special action in the
superior court, asserting *421  **372  the billboard would
violate Arizona Revised Statutes (“A.R.S.”) section 28–7903

(1998), 3  a provision of the Arizona Highway Beautification
Act (“AHBA”). The court determined that Scenic had
standing to challenge the Board's decision, but denied the
petition on its merits, finding the Board did not act in excess of
its authority. For the following reasons, we affirm the court's
decision as to standing, but reverse on the merits because
the billboard's intermittent lighting is not allowed under the
AHBA.

BACKGROUND

¶ 2 In early 2008, American Outdoor submitted an
“application for zoning adjustment” to the City requesting
a use permit to allow an “electronic message board”

on an existing billboard. 4  A zoning adjustment hearing
officer initially considered the application and approved the
billboard subject to several conditions, including a maximum
brightness level, a minimum display time of eight seconds
for each image, extinguishment of all illumination from 11:00
p.m. until sunrise, and a prohibition against any animation or
any “flashing, blinking, or moving lights.”

¶ 3 Scenic appealed the hearing officer's decision to the Board,
asserting in part that the billboard would use “intermittent
light” in violation of the AHBA. At the hearing before
the Board, Scenic's representatives presented testimony
outlining their opposition to the use permit for the reasons
previously addressed in their appeal letter and accompanying
exhibits. American Outdoor's representative responded that
the billboard's changing light display was nothing more
than a “change of copy” and that a letter from the Arizona
Department of Transportation (“ADOT”) to the City's zoning
administrator indicated ADOT's approval of the proposed use.

American Outdoor also referenced a favorable ruling by an
administrative law judge (“ALJ”) in an ADOT enforcement
action and a Federal Highway Administration (“FHWA”)
guidance memorandum that purportedly approved electronic
billboards.

¶ 4 Following the hearing, the Board upheld the hearing
officer's decision to grant the permit, finding that the billboard
would “be in compliance with all provisions of the [city]
ordinance and other laws.” Scenic then petitioned for special

action relief in the superior court pursuant to A.R.S. § 9–
462.06(K) (2008), naming the Board and American Outdoor
(collectively “American Outdoor”) as defendants. Scenic
alleged that the Board's decision violated the AHBA and
therefore the Board acted in excess of its authority. American
Outdoor moved to dismiss for lack of standing. Scenic's
subsequent motion to amend the complaint was unopposed.
After Scenic filed its amended complaint, American Outdoor
again moved to dismiss for lack of standing. The court
denied the motion, but subsequently denied the relief Scenic
requested. Scenic appealed and American Outdoor cross-
appealed the court's ruling on standing.

DISCUSSION 5

I. Scenic Qualifies as a “Person Aggrieved” Under
the Municipal Board of Adjustment Statute.

[1]  ¶ 5 American Outdoor asserts that Scenic's members are
not “aggrieved” by the Board's decision, and that if individual
members do not have standing, Scenic cannot sue on their

behalf. 6  In reviewing a trial court's *422  **373  denial
of a motion to dismiss, “we consider the facts alleged in the
complaint to be true ... and determine whether the complaint,
construed in a light most favorable to the plaintiff, sufficiently

sets forth a valid claim.” Douglas v. Governing Bd. of the
Window Rock Consol. Sch. Dist. No. 8, 206 Ariz. 344, 346,
¶ 4, 78 P.3d 1065, 1067 (App.2003) (internal quotations and

citations omitted); see also Warth v. Seldin, 422 U.S. 490,
501, 95 S.Ct. 2197, 45 L.Ed.2d 343 (1975) (“For purposes
of ruling on a motion to dismiss for want of standing, both
the trial and reviewing courts must accept as true all material
allegations of the complaint, and must construe the complaint
in favor of the complaining party.”).
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¶ 6 In its amended complaint, Scenic alleged as follows: (1)
its members use, and intend to continue using, the streets
and highways within view of the billboard and the billboard
affects their aesthetic enjoyment; (2) the billboard creates an
increased safety risk to its members by distracting them and
other drivers on the road and thereby increases the risk of
traffic accidents; and (3) its members face longer drive times
and increased fuel consumption if they choose to alter their

routes to avoid the billboard. 7  American Outdoor contends
that these allegations are conclusory and thus “not entitled
to be accepted as true.” Although broadly stated, Scenic's
amended complaint does include material factual allegations
relating to the harm its members have suffered; therefore,

we presume the allegations are true. Cf. Aldabbagh v.
Ariz. Dept. of Liquor Licenses and Control, 162 Ariz. 415,
417, 783 P.2d 1207, 1209 (App.1989) (When reviewing a
motion to dismiss, “the well-pleaded material allegations of
the complaint are taken as admitted, but conclusions of law
or unwarranted deductions of fact are not.”).

[2]  ¶ 7 If a statute authorizes judicial review of an
administrative decision, deciding whether a plaintiff has
standing “must begin with a determination of whether the
statute in question authorizes review at the behest of the

plaintiff.” Sierra Club v. Morton, 405 U.S. 727, 732, 92
S.Ct. 1361, 31 L.Ed.2d 636 (1972). The pertinent statute here

is A.R.S. § 9–462.06(K), which provides that a “person
aggrieved” by a decision of the Board may file a special action
in superior court seeking review of the decision. The statute
provides further that a “taxpayer, officer or department of
the municipality affected by a decision” of the Board also
may seek judicial review. Thus, Scenic must demonstrate
that under those provisions at least one of its members is
“aggrieved” by the decision of the Board, which is an issue

we review de novo. See Armory Park Neighborhood Ass'n
v. Episcopal Cmty. Servs., 148 Ariz. 1, 6, 712 P.2d 914, 919
(1985) (noting that representational standing may be based
on members of the organization having “standing to sue in
their own right”); Center Bay Gardens v. City of Tempe,
214 Ariz. 353, 356, ¶ 15, 153 P.3d 374, 377 (App.2007)
(“Unless there are fact issues that require resolution, whether
a party has standing to sue is a question of law, which
we review de novo.”). Additionally, this type of statute is
“remedial and must be construed liberally to promote the ends

of justice.” See City of Scottsdale v. McDowell Mountain
Irr. & Drainage Dist., 107 Ariz. 117, 121, 483 P.2d 532,
536 (1971) (considering whether appellants qualified as “any

person affected” under A.R.S. § 45–1522, which provides
a judicial remedy for challenging the organization of an
irrigation district).

¶ 8 No prior reported case has squarely addressed the

meaning of “person aggrieved” within the context of §
9–462.06(K), particularly under the circumstances presented
here, where the plaintiff seeks judicial review of the Board's
approval of a hearing officer's grant of a use permit for
operation of an electronic billboard. Our legislature has given
the Board the duty to hear and decide appeals from decisions
made by the zoning administrator, such as the grant or denial
of variances, the issuance of use permits, or the interpretation
of a zoning ordinance. *423  **374  Austin Shea (Arizona)
7th St. & Van Buren, L.L.C. v. City of Phoenix, 213 Ariz. 385,

390, ¶ 21, 142 P.3d 693, 698 (App.2006) (citing A.R.S.
§ 9–462.06(C)). In resolving matters before it, the Board
may receive evidence and take testimony from witnesses who
are placed under oath. Id. Thus, the Board acts in a “quasi-
judicial” capacity. Id. (citing Lane v. City of Phoenix, 169
Ariz. 37, 41, 816 P.2d 934, 938 (App.1991)). Additionally,
“[t]he Board must act in accordance with the law or it is

without jurisdiction.” Arkules v. Bd. of Adjustment, 151
Ariz. 438, 440, 728 P.2d 657, 659 (App. 1986).

¶ 9 The statute does not define “person aggrieved,” but we

are able to discern from its use in § 9–462.06(K) that
the legislature intended to permit much broader standing in

this context than in other proceedings. 8  When the legislature
has intended to impose more stringent standing requirements,
it has used different language than what it included in the
statute here. See P.F. West, Inc. v. Superior Court, 139 Ariz.
31, 33–34, 676 P.2d 665, 667–68 (App.1984) (construing
A.R.S. § 11–808(D), which permits a judicial challenge to a
county board of adjustment decision only by an “adjacent or
neighboring property owner who is specially damaged,” and
finding no such restrictive language in statute allowing appeal
to a county board of adjustment); see also Mendelsohn, 76
Ariz. at 169, 261 P.2d at 988 (“Instead of these more specific
terms, the legislature chose the phrase ‘the person aggrieved’,
which has a broader signification.... Had the legislature meant
to limit the right to [appeal to] one of the two parties it could
have used, and doubtless would have used, a more limited
term.”).

[3]  ¶ 10 In contrast, the plain language of § 9–462.06(K)
does not limit standing to adjacent property owners, nor does
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it restrict potential challengers to those who are parties to a

zoning or adjustment proceeding. See Mail Boxes, Etc.,
U.S.A. v. Indus. Comm'n, 181 Ariz. 119, 121, 888 P.2d 777,
779 (1995) (recognizing that courts look first to language
of the statute to determine legislative intent). Even within
the context of the municipal board of adjustment statutes,
the legislature chose to differentiate between the standing

requirements. Under § 9–462.06(D), an appeal to the
board may be taken by “persons aggrieved or by any officer,
department, board or bureau of the municipality affected
by a decision of the zoning administrator....” A challenge
in superior court, however, may be filed by a “person

aggrieved” or by a “taxpayer.” A.R.S § 9–462.06(K). The
legislature plainly intended that standing to challenge a board
decision in superior court would be easier to establish than an
appeal to the board of adjustment; otherwise, the legislature
would not have included the “taxpayer” category. See P.F.
West, 139 Ariz. at 34, 676 P.2d at 668 (“Since these statutes
were enacted together, we must assume that the legislature
intended different consequences to flow from the use of
different language in these three subsections.”).

¶ 11 We are also guided by the principle that deciding whether
a person is aggrieved necessarily involves examining the legal

basis of the claimed injury. See McDowell Mountain, 107

Ariz. at 121, 483 P.2d at 536 (quoting Camp, 397 U.S.
at 153, 90 S.Ct. 827) (applying the United States Supreme
Court's definition of standing as “whether the interest sought
to be protected by the complainant is arguably within the zone

of interests to be protected or regulated by the statute”); 
*424  **375  Town of Paradise Valley v. Gulf Leisure Corp.,

27 Ariz.App. 600, 606–07, 557 P.2d 532, 538–39 (1976)
(same). The AHBA was adopted to promote “the reasonable,
orderly, and effective display of outdoor advertising,” while
also promoting “the safety and recreational value of public
travel and [preserving] natural beauty.” See Arizona–Federal

Agreement, November 18, 1971; 23 U.S.C. § 131(a)
(2010); infra ¶ 29.

¶ 12 Additionally, whether a particular plaintiff can establish
standing to challenge a use permit for a billboard involves
unique considerations that may not be present in other land

use contexts. See City of Ladue v. Gilleo, 512 U.S.
43, 48, 114 S.Ct. 2038, 129 L.Ed.2d 36 (1994) (“[S]igns
take up space and may obstruct views, distract motorists,
displace alternative uses for land, and pose other problems

that legitimately call for regulation.”); Metromedia,
Inc. v. City of San Diego, 453 U.S. 490, 507–08, 101
S.Ct. 2882, 69 L.Ed.2d 800 (1981) (noting safety and

aesthetic concerns related to billboard advertising); Ballen
v. City of Redmond, 466 F.3d 736, 744 (9th Cir.2006)

( “The externalities of billboards include perdurable 9

visual pollution that pervades a substantial volume of our
eyesight and grows into an unignorable part of our cultural
landscape.”). Unlike an apartment building, trailer park,
or retail supercenter, a billboard exists for the purpose of
capturing the attention of highway drivers. The intended use
of a billboard such as that at issue here has little or nothing to
do with the land on which it sits. Thus, the potential impact
of a particular billboard on a person who operates a vehicle
on the highway is highly relevant in determining whether that
individual has been adversely affected within the context of
the AHBA.

[4]  ¶ 13 Based on the foregoing, Scenic was required to
allege sufficient facts to establish that the interests of its
members would be adversely affected by the decision of the
Board. Scenic was therefore obligated to allege specific harm
that legitimately falls within the zone of interests the AHBA
was intended to protect. Scenic alleged that the billboard
would affect the aesthetic enjoyment of its members, create
an increased safety risk, and cause longer drive times and
increased fuel consumption. The essence of these allegations
is the claimed interference with the proper use and enjoyment
of one of the highways of this state, which are interests within
the scope of the AHBA. See A.R.S. §§ 28–7901 to –7915

(1998, Supp.2010); see also Camp, 397 U.S. at 153–54, 90
S.Ct. 827 (recognizing that the interest of an aggrieved person
within the meaning of a relevant statute “may reflect aesthetic,
conservational, and recreational as well as economic values”)

(internal quotations and citation omitted). 10

[5]  ¶ 14 Our conclusion does not conflict with well-
established principles of standing involving other land use
challenges that typically do not involve a specific statutory
appeal procedure. In those cases, a plaintiff generally
must satisfy judicially-established requirements to show (1)
“particularized harm resulting from the decision[,]” (2) “an
injury in fact, economic or otherwise[,]” and (3) the “damage
alleged [is] peculiar to the plaintiff or at least more substantial
than that suffered by the community at large.” Center Bay
Gardens, 214 Ariz. at 358, ¶ 20, 153 P.3d at 379 (internal
quotations and citations omitted). Our opinions in these

17

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ib566fb19f58911d9bf60c1d57ebc853e&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=78d7b9bd36824e9d94387b4a4549f0ed&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995034699&pubNum=0000661&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RP&fi=co_pp_sp_661_779&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_779 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995034699&pubNum=0000661&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RP&fi=co_pp_sp_661_779&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_779 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995034699&pubNum=0000661&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RP&fi=co_pp_sp_661_779&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_779 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N7D5355F0EE2D11E4B080AA38B8C53708&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=78d7b9bd36824e9d94387b4a4549f0ed&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS9-462.06&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N7D5355F0EE2D11E4B080AA38B8C53708&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=78d7b9bd36824e9d94387b4a4549f0ed&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS9-462.06&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984109815&pubNum=0000661&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RP&fi=co_pp_sp_661_668&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_668 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984109815&pubNum=0000661&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RP&fi=co_pp_sp_661_668&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_668 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Id31b07c2f76211d99439b076ef9ec4de&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=78d7b9bd36824e9d94387b4a4549f0ed&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971123464&pubNum=0000661&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RP&fi=co_pp_sp_661_536&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_536 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971123464&pubNum=0000661&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RP&fi=co_pp_sp_661_536&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_536 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I5ab819029be911d9bc61beebb95be672&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=78d7b9bd36824e9d94387b4a4549f0ed&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970134189&pubNum=708&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970134189&pubNum=708&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ie4f2b283f7cc11d99439b076ef9ec4de&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=78d7b9bd36824e9d94387b4a4549f0ed&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976134754&pubNum=0000661&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RP&fi=co_pp_sp_661_538&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_538 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976134754&pubNum=0000661&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RP&fi=co_pp_sp_661_538&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_538 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N36E1CE30DEF511E5A4A283428839FEB3&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=78d7b9bd36824e9d94387b4a4549f0ed&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=23USCAS131&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=23USCAS131&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ic31234c29c4f11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=78d7b9bd36824e9d94387b4a4549f0ed&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994127027&pubNum=0000708&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994127027&pubNum=0000708&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ia09b28d19c9a11d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=78d7b9bd36824e9d94387b4a4549f0ed&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981128879&pubNum=0000708&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981128879&pubNum=0000708&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981128879&pubNum=0000708&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Id932c84d606c11dba10be1078cee05f1&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=78d7b9bd36824e9d94387b4a4549f0ed&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010490697&pubNum=0000506&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RP&fi=co_pp_sp_506_744&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_744 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010490697&pubNum=0000506&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RP&fi=co_pp_sp_506_744&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_744 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS28-7901&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I5ab819029be911d9bc61beebb95be672&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=78d7b9bd36824e9d94387b4a4549f0ed&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970134189&pubNum=0000708&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970134189&pubNum=0000708&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011340659&pubNum=0004645&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RP&fi=co_pp_sp_4645_379&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4645_379 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011340659&pubNum=0004645&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RP&fi=co_pp_sp_4645_379&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4645_379 


Scenic Arizona v. City of Phoenix Bd. of Adjustment, 228 Ariz. 419 (2011)
268 P.3d 370, 621 Ariz. Adv. Rep. 4

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 6

other cases have generally focused on proximity to the
proposed use and the impact the use will have on the plaintiff
and the immediately surrounding neighborhood. See, e.g.,

Blanchard v. Show Low Planning and Zoning Comm'n,
196 Ariz. 114, 118, ¶¶ 21, 24, 993 P.2d 1078, 1082 (App.1999)
(finding that proximity made it sufficiently likely that traffic,
litter, drainage, and noise from the proposed project would

significantly affect plaintiff's property);  *425  **376
Buckelew v. Town of Parker, 188 Ariz. 446, 449, 452, 937
P.2d 368, 371, 374 (App.1996) (finding standing based on
allegations of property damage to plaintiff's property, noise,
littering, threats of violence, increased criminal activity, and
the destruction of personal property by tenants on adjacent
property); Center Bay Gardens, 214 Ariz. at 360, ¶ 26, 153
P.3d at 381 (concluding that a proposed development project
would harm plaintiffs' property because it would be across the
street and would nearly triple the living density in the area and

fail to abide by previously required landscape set-offs). 11

[6]  ¶ 15 Such cases stand on the well-established principle
that when challenging a governing board's zoning decision,
a plaintiff must allege particularized injury to his or her own

property. See, e.g., Blanchard, 196 Ariz. at 118, ¶ 24, 993
P.2d at 1082. It is clear to us that proximity to one's own
property is much less relevant to the question of standing in
the context of a challenge to a billboard along a highway,
which by law may be located only in commercial or industrial
areas. See A.R.S. § 28–7902(A) (Supp.2010); FHWA, A
History and Overview, http://www.fhwa.dot. gov/realestate/
oacprog.html# TERMS (last visited Oct. 20, 2011) (“The
objective of the [Federal] Highway Beautification Program
legislation was to limit billboards to areas of similar land
use.... In so doing, the areas not having commercial and
industrial areas would be protected from the intrusion of off-
premise[s] outdoor advertising signs.”). We reject American
Outdoor's effort to characterize the issue of standing here as
one based on proximity and proof of damage to property.

Nothing in the language of § 9–462.06(K) suggests that
the legislature intended that the “person aggrieved” would be
required to prove damages to real property he or she owned
in close proximity to the offending land use.

¶ 16 In sum, the plain language of the board of adjustment
statute is expansive, which means the legislature intended to
allow substantial public input and challenge. Cf. Mendelsohn,
76 Ariz. at 170, 261 P.2d at 989 (“Unquestionably, our liquor
legislation envisages participation by the general public in

the administration of the liquor laws.... The persons upon
whose doorsteps the liquor business will operate, and whose
businesses, homes, and families will be affected thereby,
are given the same rights as those who seek to engage
in the liquor traffic.”); Center Bay Gardens, 214 Ariz.
at 360, ¶ 29, n. 9, 153 P.3d at 381, n. 9 (stating that
“parties are not prevented from asserting ‘selfish’ interests in
opposition to zoning decisions, nor are boards of adjustment
precluded from considering such interests”). Additionally,
the injuries alleged here fall within the zone of interests the
AHBA was intended to protect—the safety and aesthetics
of Arizona's highways. Finally, restricting standing to only
those neighboring property owners who experience injuries
to their own properties would make highway billboards,
which are restricted to commercial and industrial areas,
virtually immune from judicial review. Although the absence
of any appropriate plaintiff is not a valid reason for granting

standing, 12  it is a relevant consideration when, as here, the
injuries alleged by plaintiffs fall within the broad parameters

of § 9–462.06(K) and the established purposes of the
Federal Highway Beautification Act (“FHBA”) and the
AHBA. Because Scenic has satisfied the “person aggrieved

*426  **377  requirement under § 9–462.06(K), we
agree with the superior court's determination that Scenic has
standing to challenge the use permit.

II. The Use Permit Violates the
Arizona Highway Beautification Act.

¶ 17 The AHBA, under the section titled “Outdoor
Advertising Prohibited,” provides in pertinent part as follows:

Outdoor advertising shall not be placed or maintained
adjacent to the interstate, secondary or primary systems
at the following locations or positions, under any of the
following conditions or if the outdoor advertising is of the
following nature:

...

4. If it is visible from the main traveled way and displays
a red, flashing, blinking, intermittent or moving light or
lights likely to be mistaken for a warning or danger
signal, except that part necessary to give public service
information such as time, date, weather, temperature or

similar information. 13
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5. If an illumination on the outdoor advertising is of such
brilliance and in such a position as to blind or dazzle the
vision of travelers on the main traveled way.

A.R.S. § 28–7903(A) (1998) (emphasis added).
¶ 18 The issues we must resolve are whether the billboard
displays intermittent lighting, and if it does, whether such
lighting violates the AHBA. Because resolution of these
issues is based on statutory interpretation, our review of the

Board's legal determination is de novo. See Pingitore v.
Town of Cave Creek, 194 Ariz. 261, 264, ¶ 18, 981 P.2d 129,
132 (App.1998).

¶ 19 We note at the outset the complexity of this task.
The technology that allows digital images to be displayed
on billboards using internal lighting directed from a remote
location was not in existence until long after the AHBA was
adopted. Neither the statute nor the related administrative
regulations define “intermittent,” and ADOT's informal
positions and interpretations on the topic have recently
changed. Similarly, efforts by the FHWA to provide guidance
to the states as to whether federal law allows digital billboards
are largely unhelpful to our analysis. Furthermore, two
legislative attempts within the last decade to change the
AHBA to specifically allow digital billboards have failed.
With those factors in mind, we analyze whether the billboard
proposed by American Outdoor complies with Arizona law.

¶ 20 When construing a statute, our goal is to find and give

effect to legislative intent. Mail Boxes, Etc., 181 Ariz. at
121, 888 P.2d at 779. We look first to the plain language of
the statute as the best indication of the legislature's intent. Id.
“Each word, phrase, and sentence must be given meaning so
that no part will be [void], inert, redundant, or trivial.” City
of Phoenix v. Yates, 69 Ariz. 68, 72, 208 P.2d 1147, 1149
(1949). Although a statute's language must be consulted first,
uncertainty about the meaning of the statute's terms requires
us to apply “methods of statutory interpretation that go
beyond the statute's literal language.” Estancia Dev. Assocs.,
L.L.C. v. City of Scottsdale, 196 Ariz. 87, 90, ¶ 11, 993
P.2d 1051, 1054 (App.1999). These methods must include
“consideration of the statute's context, language, subject
matter, historical background, effects and consequences, and
spirit and purpose,” id., as well as “the evil sought to be
remedied.” McElhaney Cattle Co. v. Smith, 132 Ariz. 286,
290, 645 P.2d 801, 805 (1982).

A. The Billboard Uses Intermittent Lighting.
[7]  ¶ 21 American Outdoor suggests that its billboard does

not display “intermittent” lighting within the meaning of
the AHBA because its LED lighting is “constant” and the
display merely changes “copy” every eight seconds. We
disagree. The lighting is *427  **378  not “constant,” as
counsel for American Outdoor essentially conceded at oral
argument. Counsel agreed that because black light does not
exist, any time the color black is part of an LED image,
some of the LED lights have been turned off. Furthermore,
asserting that the continuous transitions of brightly lit images
on the billboard are changes of “copy” ignores reality. What
American Outdoor calls a change of “ copy” is actually a
transition from one lighted image to the next lighted image.
In this context, “copy” means a lighted image; therefore, a
change of “copy” means a change of lighted image. One
cannot be separated from the other.

¶ 22 Consistent with the ordinary meaning of intermittent,
defined as “[s]tarting and stopping at intervals ... occasional,
periodic, sporadic,” Webster's II New College Dictionary
593 (3d ed. 2005), any “intermittent” light is constant
until the point that it changes, which of course creates the

intermittency. See Airport Props. v. Maricopa County, 195
Ariz. 89, 99, ¶ 36, 985 P.2d 574, 584 (App.1999) (stating
we may turn to “recognized, authoritative dictionaries ...
[for] the ordinary meanings of words contained in statutory
provisions”). Because the combination of LEDs used to
display each brightly lit image on the billboard changes
every eight seconds, the billboard's lighting necessarily is
intermittent under the plain meaning of the statute. Thus,
we are not persuaded by American Outdoor's attempt to
exempt its billboard from the bar on intermittent lighting. The
billboard uses multiple arrangements of lighting to display
images that stop and start at regular intervals, which means it
uses intermittent lighting.

¶ 23 Our conclusion is supported by the City's position that
the proposed billboard would utilize intermittent lighting;
indeed, that was the reason the billboard required a permit.
See Phoenix City Ordinance (“Phx. Ord.”) § 705.2(A)(19)
(“Intermittent or flashing illumination or animation may
be permitted subject to a use permit.”). The City wrote a
letter in October 2007, apparently in response to an inquiry
about digital billboards, in which the City's planning director
described intermittent lighting as “stopping and starting at
regular intervals” and observed that an electronic message
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board that changed “every so many seconds” would meet the
definition of intermittent. At the board of adjustment hearing,
the zoning administrator attempted to clarify the prior letter,
stating that the City only required American Outdoor to apply
for a use permit because the billboard would involve a change
of “copy.” Her explanation fails, however, because nothing in
the City Code requires a use permit for a change in “copy.”
Indeed, it would be absurd if a sign company were required
to seek a use permit each time it desired to change the copy
on a traditional billboard by painting a new advertisement
or installing a new canvas, a point recognized in the City
Code. See Phx. Ord. § 705(B)(2)(n) (stating there is no permit
required for “[c]hanging copy on a legal sign”); Phx. Ord. §
705.2(A)(19). Additionally, in response to a Board member's
question requesting legal advice, the deputy city attorney
present at the Board hearing acknowledged the billboard's
lighting could be considered intermittent for purposes of state

law. 14  Thus, while it is possible that under the City Code
“intermittent” means something different from the AHBA,
the record does not reveal any legislative action taken by
the City to define or clarify “intermittent.” Furthermore, the
City is not permitted to adopt standards that are less strict
than the AHBA. See A.R.S. § 28–7912(B) (1998) (“Cities,
towns or counties shall not assume control of advertising
under this section if the ordinance is less restrictive than this

article.”). 15

**379  *428  ¶ 24 In sum, we reject American Outdoor's
position that its billboard does not display intermittent
lighting. Because the combination of lights used to display
various images on the billboard changes at periodic intervals,
they are intermittent under the plain meaning of the statute.

B. Intermittent Lighting of Billboards in Arizona
Has Not Been Approved by the FHWA, the Arizona
Legislature, or ADOT.

¶ 25 Alternatively, American Outdoor asserts that even
if the lighting on its billboard may be intermittent, the
billboard does not violate state law because the images
it displays change only every eight seconds. American
Outdoor's argument assumes that notwithstanding the plain
language of the statute, it must allow for some intermittent
lighting. American Outdoor asserts that federal administrators
and other state and city governments have agreed that
billboards whose digital images change no more frequently
than every eight seconds are permitted, and argues that its
billboard's lighting does not violate the AHBA because those
regulators have said so. Resolving this argument requires us

to review the pertinent history and purpose of the AHBA.

See Carrow Co. v. Lusby, 167 Ariz. 18, 20, 804 P.2d 747,
749 (1990) ( “Legislative intent often can be discovered by
examining the development of a particular statute.”).

1. Federal Highway Beautification Act
¶ 26 The federal government, concerned about the
unregulated placement of billboards along interstate
highways, adopted the Federal–Aid Highway Act of 1958
(“Bonus Act”). Pub. L. No. 85–381, 72 Stat. 89 (expired June
30, 1965); see also FHWA, A History and Overview, Federal–
Aid Highway Act of 1958, http:// www.fhwa.dot.gov/
realestate/oacprog.htm# ACT1958 (last visited Oct. 20,
2011). If states agreed to prohibit billboards within 660 feet of
highways in areas not zoned either industrial or commercial,
the original legislation authorized bonus payments from the
federal government of one-half of one percent of the highway
construction costs. 23 C.F.R. 750.101; see Covenant Media
of Ill., L.L.C. v. City of Des Plaines, Ill., 496 F.Supp.2d 960,
962, n. 2 (N.D.Ill.2007) (explaining the Bonus Act).

¶ 27 In 1965, Congress enacted the FHBA to regulate outdoor
advertising signs adjacent to highways. Libra, 167 Ariz.
at 178, 805 P.2d at 411 (citing Pub. L. No. 89–285, 79

Stat. 1028 (1965) (codified at 23 U.S.C. § 131)). The
purpose of the FHBA is to “protect the public investment
in such highways, to promote the safety and recreational

value of public travel, and to preserve natural beauty.” 23
U.S.C. § 131(a) (2002). The FHBA mandates that a state that
fails to provide “effective control” of specified advertising
signs along interstate and primary highway systems faces
a penalty of a ten-percent reduction of its share of federal
highway funds. Libra, 167 Ariz. at 178, 805 P.2d at 411

(citing 23 U.S.C. § 131(b)). In accordance with the FHBA,
most states, including Arizona, adopted statutes to provide
“effective control” of advertising signs along federally-
funded highways. The FHBA includes “certain standards
for ‘effective control,’ and provides that each state and the
Secretary of Transportation may enter into an agreement for
the erection and maintenance of certain signs adjacent to a
highway within industrial or commercial areas.” Id. (citing

23 U.S.C. § 131(d)).

¶ 28 A 1968 amendment to the Act added a provision
requiring the Secretary of Transportation to accept state and
local determinations of “customary use” with regard to size,

20
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lighting, and spacing of signs in commercial and industrial
areas. Highway Appropriation Act, Pub. L. No. 90–495, §
6(a), 82 Stat. 815 (1968). A 1978 amendment applicable to
Bonus states allowed signs advertising activities conducted
on the same property, or on-premises *429  **380  signs, to
change messages at reasonable intervals by electronic process
or remote control. Surface Transportation Assistance Act of
1978, Pub. L. No. 95–599, § 122, 92 Stat. 2689 (1978). The
clear congressional intent, however, was that this change did
not apply to off-premises billboards. See 124 Cong. Rec.

26,917–18 (1978), 1978 U.S.C.C.A.N. 6575. 16

2. AHBA/Arizona–Federal Agreement
¶ 29 In 1970, the Arizona Legislature adopted the AHBA,
which contains provisions regulating outdoor advertising
within 660 feet of the edge of the right-of-way along
highways. Libra, 167 Ariz. at 178, 805 P.2d at 411 (citing
1970 Ariz. Sess. Laws, ch. 214, § 1 (2nd Reg. Sess.) (codified

at A.R.S. §§ 18–711 to –720, repealed by 1973 Ariz.
Sess. Laws, ch. 146, § 85 (1st Reg. Sess.))). “It is undisputed
that the [AHBA] was adopted to comply with the terms of
the [FHBA], in order that Arizona would receive its full
share of federal highway funds.” Id. at 180, 805 P.2d at 413.
The AHBA also directed the State Highway Commission
to enter into an agreement with the United States Secretary
of Transportation. 1970 Ariz. Sess. Laws, ch. 214, § 1
(2nd Reg. Sess.) (formerly codified at A.R.S. § 18–716
(1970), currently codified at A.R.S. § 28–7907 (1998)). The
legislative history contains no relevant information relating to
the issues presented here, as it simply references the authority
of the Commission “to acquire strips of land adjacent to
highways for ‘beautification purposes.’ ” Minutes of Ariz. H.
Comm. Natural Res. on H.B. 195, 29th Leg., 2nd Reg. Sess.
(Mar. 31, 1970).

¶ 30 The Arizona–Federal Agreement (“Agreement”) was
signed on November 18, 1971, and is almost identical to
the current language of the AHBA. A.R.S. § 18–713(A)(5)
(1970). The Agreement recites that its purpose is to “promote
the reasonable, orderly, and effective display of outdoor
advertising while remaining consistent with the national
policy to protect the public investment[»,] ... to promote the
safety and recreational value of public travel and to preserve
natural beauty.” Arizona–Federal Agreement, November 18,
1971.

3. FHWA Guidance Memorandum

¶ 31 In support of its argument that we should construe
the Arizona statute to allow digital images that change no
more frequently than every eight seconds because regulators
elsewhere have allowed such billboards, American Outdoor
relies on a 2007 guidance memorandum issued by an
FHWA Associate Administrator for Planning, Environment,
and Realty. See Guidance Memorandum from FHWA to
Div. Adm'rs (Sept. 25, 2007). The memorandum was
written to “Division Administrators” and explained at
the outset that pursuant to 23 C.F.R. 750.705, a state
department of transportation must obtain FHWA approval
of “any changes to its laws, regulations, and procedures to
implement the requirements of its outdoor advertising control
program.” The memorandum then stated that “[p]roposed
laws, regulations, and procedures” that would allow digital
billboards subject to “acceptable criteria ... do not violate a
prohibition against ‘intermittent,’ or ‘flashing’ or ‘moving’
lights as those terms are used in the various [federal-state

agreements]” (“FSAs”). 17  That statement was followed
by the comment that “all of the requirements in the
[FHBA] and its implementing regulations, and the specific
provisions of the FSAs, continue to apply.” Recognizing
that many technological advances had occurred since the
FSAs were entered into with the states, the memorandum
then explained that digital billboards are acceptable “if
found to be consistent with the FSA and with acceptable
and approved State regulations, policies and procedures.”
Division administrators were instructed to consider all
relevant information submitted *430  **381  by a state for
proposed regulation of digital billboards, including duration
of message, transition time, brightness, spacing, and location.
The division administrators were also (1) told to “confirm
that the State provided for appropriate public input, consistent
with applicable State law and requirements” and (2) “strongly
encouraged to work with their State in its review of their
existing FSAs.”

¶ 32 Although the FHWA memorandum may indicate the
federal agency's willingness to allow a state to permit some
intermittent billboard lighting, the only standards, rules,
or regulations Arizona has adopted to address electronic
billboards are the provisions of the AHBA. Nothing in our
record indicates there has been any attempt by ADOT to
obtain FHWA approval for any proposed law, regulation,
or procedure that would exempt digital billboards from
the current state prohibition against intermittent lighting.
Similarly, we are unaware of any authority suggesting that
a guidance memorandum from the FHWA has binding legal
effect on the states, and the memorandum itself includes
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a disclaimer that it is “not intended to amend applicable
legal requirements.” In a nutshell, the only purpose of the
memorandum was to open the door to individual states
to work with the FHWA to find acceptable solutions for
allowing digital billboards, in the discretion of each state. The
memorandum did not eliminate the AHBA's prohibition of
intermittent lighting.

4. Interpretations by ADOT
[8]  ¶ 33 American Outdoor also asserts that we must defer

to ADOT's recent interpretation of the AHBA, because it is
entitled to great weight. It is true that “[j]udicial deference
should be given to agencies charged with the responsibility
of carrying out specific legislation, and ordinarily an agency's
interpretation of a statute or regulation it implements is given
great weight.” U.S. Parking Sys. v. City of Phoenix, 160 Ariz.
210, 211, 772 P.2d 33, 34 (App.1989) (citation omitted). But
that general rule does not necessarily apply when the agency's
interpretation of a particular provision is not longstanding.

See id. at 212, 772 P.2d at 35; cf. Kubby v. Hammond, 68
Ariz. 17, 21, 198 P.2d 134, 137 (1948) (deferring to the agency
definition when the word “industrial” had been construed
the same way by the agency for seventeen years). Moreover,
an “agency's interpretation is not infallible, and courts must
remain the final authority on critical questions of statutory
construction.” U.S. Parking Sys., 160 Ariz. at 211, 772 P.2d
at 34.

¶ 34 The only arguably longstanding interpretation by ADOT
is its (recently abandoned) position that electronic billboards
are prohibited because they display intermittent lighting. In
2004, ADOT commenced an enforcement action to prohibit
operation of two digital billboards placed on Interstate 10
and Interstate 17. After a hearing, the ALJ found in favor
of the advertising company. Clear Channel Outdoor Advert.
Co., 03SGN–094 (Jan. 8, 2004). In a post-hearing brief,
ADOT vigorously contested the ALJ's decision, arguing that
the billboards used intermittent lighting in violation of the
AHBA. The ALJ denied reconsideration and rehearing, and
ADOT did not judicially appeal the decision. Additionally,
in 2003 and 2005, ADOT's representatives made comments
in legislative committee hearings supporting the agency's
position that the AHBA as currently drafted does not permit
electronic billboards. See infra ¶ 48, n.24.

¶ 35 But in a January 2008 letter to the City's zoning
administrator regarding proposals by other applicants for
use permits for digital billboards, ADOT stated it did “not

have any objection to the issuance” of the permits. Without
citation to regulation or published policy, the agency declared
that “[t]he State's outdoor advertising regulations do not
prohibit signs that are capable of changing static copy through

electronic means at a reasonable frequency.” 18

**382  *431  ¶ 36 In light of these conflicts, prior to
oral argument we issued an order requesting ADOT to
submit an amicus curiae brief addressing (1) its interpretation
of A.R.S. § 28–7903(A)(4); (2) the “legal effect” of its
January 2008 letter to the City's zoning administrator; and
(3) whether ADOT's interpretation of § 28–7903(A)(4) is
“consistent with its obligations underA.R.S. §§ 28–7907 and
28–7908.” In response, ADOT filed a one-page brief stating
that its policy for electronic billboards, as reflected in an
attached guidance policy memorandum dated August 4, 2008,
is consistent with ADOT's obligations under the AHBA.
The ADOT “policy” memorandum provides a brief history
of electronic billboards and quotes portions of the 2007
FHWA guidance memorandum, but omits any guidance as to
whether electronic billboards violate the AHBA's prohibition
against intermittent lighting. The amicus brief explained
further that the letter to the City's zoning administrator
“has no legal effect” beyond the fact that it correctly stated
ADOT's position relating to specific use permits that the
City was considering and ADOT's policy regarding electronic
billboards.

¶ 37 Contrary to Scenic's assertion, the positions taken by
ADOT relating to pending legislation, see infra n.24, and
the 2004 enforcement proceeding do not constitute the type
of longstanding precedent that merits judicial deference to
the administrative agency. Similarly, ADOT's January 2008
letter to the City and its August 2008 “policy” memorandum
provide no support for American Outdoor's argument that
ADOT has adopted a policy allowing electronic billboards.
Even if we could construe these informal actions as policies,
they have not been adopted by rule as contemplated by the

AHBA or the Administrative Procedures Act (“APA”). 19

Thus, the lack of formality and the inconsistency with which
ADOT has approached the issue persuade us that ADOT's
interpretations of the statute are not entitled to judicial
deference. Therefore, we are left with the plain meaning of
the statute, which, as discussed supra ¶ 22, does not permit
digital billboards.
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C. Intermittent Lighting is Not Restricted by the
Phrase “Likely to be Mistaken for a Warning or
Danger Signal.”

¶ 38 American Outdoor next contends the billboard does not
violate the AHBA because the statutory provision prohibits
only intermittent lights that are likely to be mistaken for
a warning or danger signal. See A.R.S. § 28–7903(A)(4)
(prohibiting off-premises sign “[i]f it is visible from the
main traveled way and displays a red, flashing, blinking,
intermittent or moving light or lights likely to be mistaken
for a warning or danger signal, except that part necessary to
give public service information such as time, date, weather,

temperature or similar information”). 20  Thus, according
to American Outdoor, *432  **383  unless an outdoor
advertising display has an intermittent light and such light
is likely to be mistaken for a warning or danger signal,
the advertising display is allowed under the statute. Scenic
counters that § 28–7903(A)(4) lists different types of
prohibited lights, one of which is a light that is likely to be
mistaken for a warning or danger signal.

¶ 39 Viewing the plain language of the statute, both parties'
interpretations are plausible; however, neither construction
gives effect and meaning to each word and phrase. Thus,
because the statute is ambiguous, we turn to other recognized
methods of statutory construction to attempt to ascertain the

intent of the legislature. 21  See Centric–Jones Co. v. Town
of Marana, 188 Ariz. 464, 468, 937 P.2d 654, 658 (App.1996).

¶ 40 Keeping in mind the historical background of the
AHBA, we analyze whether the legislature intended that
intermittent lights be prohibited only if they are “likely to

be mistaken for a warning or danger signal.” See Calvert
v. Farmers Ins. Co. of Ariz., 144 Ariz. 291, 294, 697 P.2d
684, 687 (1985) (ascertaining legislative intent based on
“words, context, subject matter, and effects and consequences
of the statute”). American Outdoor's interpretation of §
28–7903(A)(4) would render superfluous the exception for
lighting “necessary to give public service information such
as time, date, weather, temperature or similar information.”
Under American Outdoor's view, the prohibition only applies
to lighting that falls within a single category—lighting that
is likely to be mistaken for a warning or danger signal. If
that were true, however, no need would exist for a specific
exception governing lighting for public service information.
Instead, any lights that are flashing, blinking, intermittent, or
moving, except those likely to be mistaken for a warning or

danger signal, would be permitted. But we must strive not to
construe statutory schemes in a way that renders any portion
of them superfluous, and therefore we cannot agree with

American Outdoor's restrictive interpretation. See Grand
v. Nacchio, 225 Ariz. 171, 175–76, ¶ 22, 236 P.3d 398, 402–
03 (2010) (“We ordinarily do not construe statutes so as to
render portions of them superfluous.”).

¶ 41 Furthermore, if we were to adopt the statutory
construction urged by American Outdoor—that “likely to be
mistaken” modifies every other kind of light in that subsection
—the result would severely diminish Arizona's “effective
control” over billboard lighting. Granted, under American
Outdoor's interpretation, the AHBA would still prohibit lights
“likely to be mistaken for a warning or danger signal,” and
lights “of such brilliance and in such a position as to blind
or dazzle the vision of travelers on the main traveled way.”
See A.R.S. § 28–7903(A)(4)–(5). But beyond those narrow
prohibitions, the lighting options would be unrestricted. For
example, the statute would not bar animations or other videos,
given that they could hardly be mistaken for a warning
or danger signal or rise to the level of blinding brilliance.
Similarly, a colorful array of holiday lights could be allowed,
even if the lights flash or blink. Flashing floodlights used
to light a traditional billboard that could intermittently rotate
between light and darkness every few seconds to capture the
attention of nighttime drivers might also not be prohibited.
Even a light display involving “chasing snakes” would appear
to be permissible. See Ellison Furniture & Carpet Co. v.
Langever, 52 Tex.Civ.App. 50, 113 S.W. 178, 178 (1908)
(describing proposed electric sign with the word “Ellison”
surrounded by a border consisting of rows of electric lights
“so arranged that by a system of intermittent lights the border
produced the effect of two snakes chasing each other around
the word ‘Ellison’ ”).

¶ 42 These lighting scenarios are entirely inconsistent with
the safety and beautification purposes of the AHBA, the
FHBA, and *433  **384  the Agreement, a principle
apparently recognized at least in part by ADOT. In its
January 2008 letter to the City, ADOT wrote: “The State's
outdoor advertising regulations do not prohibit signs that are
capable of changing static copy through electronic means at
a reasonable frequency. They do however prohibit electronic
signs that display or emulate animation.” (Emphasis added.)
The bifurcated interpretation suggested by American Outdoor
and reflected in the ADOT letter demonstrates why it
would be plainly contrary to the legislature's intent to adopt
American Outdoor's contention that the prohibition in § 28–
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7903(A)(4) applies only to lighting that is “likely to be
mistaken for a warning or danger signal.”

¶ 43 To the extent American Outdoor argues that the
AHBA's main purpose is safety rather than beautification,
that argument also fails. The AHBA must be interpreted in
a manner consistent with the Agreement and the FHBA.
There is no question that safety considerations are an essential
component of the AHBA; however, those provisions do
not override the beautification aspect of the legislation.
Because the purpose of the statutory scheme was to limit the
proliferation of billboards, we are not persuaded by American
Outdoor's narrow reading of the lighting provisions of the
AHBA. See South Dakota v. Volpe, 353 F.Supp. 335, 340
(1973) (“Congress never intended to subvert the [FHBA's]
stated purpose to arbitrary actions taken by the individual
state legislatures.”).

¶ 44 Based on the history and purpose of the statute, we
conclude that the most reasonable reading is to follow the
statute exactly as it is punctuated. Accordingly we read the
statute as barring “a red, flashing, blinking, intermittent or
moving light,” as well as “lights likely to be mistaken for a
warning or danger signal.” Thus, a billboard that displays an
intermittent light is prohibited without regard to whether the
display is likely to be mistaken for a warning or danger signal.
Recognizing that the statute is not drafted artfully, this reading
adheres most closely to the legislative history and intent.

See Calvert, 144 Ariz. at 294, 697 P.2d at 687 (noting
“[t]he cardinal rule of statutory interpretation is to determine
and give effect to the legislative intent behind the statute”);

State v. Cornish, 192 Ariz. 533, 537, ¶ 16, 968 P.2d 606,
610 (App.1998) (“Courts will apply constructions that make
practical sense rather than hypertechnical constructions that

frustrate legislative intent.”). 22

¶ 45 Our conclusion is consistent with the Arizona
Legislature's unsuccessful efforts to amend the law twice
within the last eight years. In 2003, House Bill 2364 proposed
an amendment that would have specifically permitted
electronic billboards as long as they displayed a static, non-
animated message that changed no more frequently than
every six seconds. H.B. 2364, 46th Leg., 1st Reg. Sess. (Ariz.
2003). The proposed legislation passed the House but failed
by a roll call vote in a Senate committee. Minutes of Ariz. S.
Comm. on Commerce on H.B. 2364, 46th Leg., 1st Reg. Sess.
(Apr. 2, 2003).

¶ 46 In 2005, House Bill 2461 proposed adding the following
language to the AHBA: “ ‘Intermittent’ means a pattern
of changing light intensity, other than that achieved with
immediate, fade or dissolve transitions between messages,
where any message remains static for less than six seconds.”
H.B. 2461, 47th Leg., 1st Reg. Sess. (Ariz. 2005). The
bill also proposed definitions for “fade” and “dissolve”
and would have required a separate permit for digital
billboards, along with a mandate that ADOT separately
establish and collect fees for those permits. Id. Both the
House and Senate passed the bill, but the governor vetoed
it, pointing to opposition from neighborhood associations
and Arizona's major observatories. See Letter from Governor
Janet Napolitano to Speaker Jim Weiers (May 9, 2005).

¶ 47 Normally, “[r]ejection by the house or senate, or both,
of a proposed bill is an unsure and unreliable guide to

statutory construction.”  *434  **385  City of Flagstaff
v. Mangum, 164 Ariz. 395, 401, 793 P.2d 548, 554 (1990).
However, there are limited occasions when such inaction by
the legislature can be relevant in determining the intended

scope of a statute. See Long v. Dick, 87 Ariz. 25, 29, 347
P.2d 581, 583–84 (1959) (explaining that “the members of the
legislature were repeatedly made aware of the operation of the
statute and must have known its administrative interpretation
and application. Yet, no change of any material or substantial

nature occurred....”); Ni v. Slocum, 196 Cal.App.4th 1636,
127 Cal.Rptr.3d 620, 631 (2011) (construing the legislature's
passage of a bill, which the governor later vetoed, directing
further study on creation of a digital electoral system as
evidence that the legislature did not believe such a system
was addressed by existing statutes); Denver Publ'g Co. v.
Bd. of Cnty. Comm'rs of Cnty. of Arapahoe, 121 P.3d 190,
197 (Colo.2005) (comparing the broad definition of “ public
record” in failed legislation with the narrower definition
included in successful legislation).

¶ 48 Here, the legislative history includes statements
made by the advertising industry, opposition groups, and

ADOT representatives during the committee hearings. 23

Those statements, together with the legislature's decision to
attempt to adopt legislation, tend to support the legislature's
understanding that electronic billboards are barred by existing
laws. At a minimum, the legislative history demonstrates
that the legislature was aware of ADOT's informal positions
in 2003 and 2005 that the AHBA did not allow electronic

billboards. 24

24
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D. Arizona Has Not Changed the Statutory
Prohibition of Intermittent Lighting.

¶ 49 We recognize that digital billboards are now permitted
in many states. But those states have acted legislatively or
administratively to formally enact standards, and Arizona
has not. Of the states that allow digital billboards, the vast
majority do so only by specific statute or regulation that
addresses the “intermittent” issue.

¶ 50 For example, in Delaware, the legislature adopted a
statute expressly permitting digital billboards and stating
they are “not considered to be in violation of flashing,
intermittent, or moving lights criteria” if they comply with
certain conditions, including a minimum display time of ten
seconds, brightness *435  **386  controls, limitations on
proximity to other digital billboards, and default settings in
case of a malfunction. 17 Del. C. § 1110(b)(3)(e) (2010). The
Iowa Administrative Code provides that “[n]o off-premises
sign shall include any flashing, intermittent or moving light or
lights,” but specifically exempts digital billboards so long as
they comply with certain restrictions, such as a fixed message

time and transition time. Iowa Admin. Code r.761–
117.3(1)(e)(1–3) (2010). Similarly, the Texas Department of
Transportation adopted a formal rule stating “the use of an
electronic image on a digital display device is not the use of

a flashing, intermittent, or moving light.” 43 Tex. Admin.
Code § 21.252 (2011). The rule also requires a minimum
display time of eight seconds, a maximum transition time of
two seconds, a default setting in case of malfunction, and

brightness controls. Id. § 21.257. 25

¶ 51 A failed effort by South Dakota is also relevant here. See
Volpe, 353 F.Supp. at 341. In Volpe, South Dakota sued the
United States Secretary of Transportation seeking to compel
the Secretary to pay $3 million that was withheld from
federal highway funds, representing a ten-percent reduction
of the funds based on South Dakota's failure to comply with
the FHBA. Id. at 337. The Secretary had determined that
South Dakota had failed to adopt an acceptable statute that
effectively controlled outdoor advertising. Id.

¶ 52 One of South Dakota's contentions was that the Secretary
had acted arbitrarily and unreasonably in not accepting the
state's determination of “customary use” with regard to size,
lighting, and spacing requirements. Id. at 341. The court
rejected the argument, explaining that the Secretary was

“[c]harged with administering the Act and preserving the
stated purpose from the caprice of the individual states,
[and that] the Secretary established these generally accepted
criteria as a floor to acceptable alternatives.” Id. The court
found that South Dakota's provisions were unacceptable and
agreed with the Secretary that they did not meet the minimum
national standards. Id.

¶ 53 There is no contention here that Arizona has failed to
adopt an acceptable statute effectively controlling outdoor
advertising. Arizona has done so, and its beautification act,
including the prohibition of intermittent lighting, has been in
place since 1970. Intermittent lighting has not become exempt
from the statutory prohibition merely because of technology
that now allows a myriad of lighting options that were
unavailable in 1970. American Outdoor's principal argument
relies on the notion that changing the light display no more
than every eight seconds is a reasonable determination of
what should be defined as intermittent and what should not.
That may well be the case; however, neither the AHBA nor the
Agreement includes an exception for “limited” intermittence,
and it is not our function to re-write the statute to allow
one. Stated differently, it is neither our responsibility nor
our prerogative to determine that a light display changing
every seven seconds uses intermittent lighting while one
changing every eight seconds does not. Instead, those
functions lie squarely with the legislature, and to the extent
permitted by the AHBA, by delegation with the director of
ADOT. See A.R.S. § 28–7908(A) (“The director shall adopt
and enforce rules governing the placing, maintenance and

removal of outdoor advertising.”) 26  Furthermore, allowing
for public input through legislative amendment and/or formal

rulemaking procedures is sound public policy. See Winsor
v. Glasswerks PHX, L.L.C., 204 Ariz. 303, 310, ¶ 24, 63 P.3d
1040, 1047 (App.2003) (some policy issues are “best handled
by legislatures with their comprehensive machinery *436

**387  for public input and debate”). 27

¶ 54 In sum, the conclusion we reach here is consistent with
the AHBA, the Agreement, and the FHBA. We emphasize
that we are interpreting the law as it has existed for over
forty years. Our decision confirms that neither the legislature
nor ADOT has formally addressed the effects of substantial
technological changes relating to the operation and use of off-
premises outdoor advertising displays. Because we hold that
a digital billboard uses intermittent lighting and is therefore
prohibited by the AHBA, the use permit was granted in

violation of state law and is therefore invalid. 28

25

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DESTT17S1110&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I7BDB5F804DB011EC8CCAFE81906E0343&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=78d7b9bd36824e9d94387b4a4549f0ed&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1013161&cite=IAADC761-117.3&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1013161&cite=IAADC761-117.3&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NC2A060103BC011E8BEBC90665506AE1C&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=78d7b9bd36824e9d94387b4a4549f0ed&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000374&cite=43TXADCS21.252&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000374&cite=43TXADCS21.252&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973104424&pubNum=345&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RP&fi=co_pp_sp_345_341&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_341 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973104424&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973104424&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973104424&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973104424&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973104424&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS28-7908&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I5882684bf78611d9bf60c1d57ebc853e&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=78d7b9bd36824e9d94387b4a4549f0ed&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003129199&pubNum=0004645&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RP&fi=co_pp_sp_4645_1047&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4645_1047 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003129199&pubNum=0004645&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RP&fi=co_pp_sp_4645_1047&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4645_1047 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003129199&pubNum=0004645&originatingDoc=Ia4bf6f5211ce11e1a4dda8d3ae9c068b&refType=RP&fi=co_pp_sp_4645_1047&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4645_1047 


Scenic Arizona v. City of Phoenix Bd. of Adjustment, 228 Ariz. 419 (2011)
268 P.3d 370, 621 Ariz. Adv. Rep. 4

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 14

CONCLUSION

¶ 55 We hold that Scenic has standing to challenge the Board's
decision granting American Outdoor's application for a use
permit to operate an electronic billboard. We also hold that
the Board acted in excess of its authority in granting the
permit because the billboard's lighting violates the Arizona

Highway Beautification Act. We therefore remand for entry
of judgment in favor of Scenic.

CONCURRING: DIANE M. JOHNSEN, Presiding Judge,
and MARGARET H. DOWNIE, Judge.

All Citations

228 Ariz. 419, 268 P.3d 370, 621 Ariz. Adv. Rep. 4

Footnotes

1 The billboard at issue is the substantial equivalent of a large digital picture frame. It displays a static color
image that changes every eight seconds. The image is produced using matrices of thousands of tiny light
emitting diodes (“LEDs”). An LED is “[a] semiconductor diode that converts applied voltage to light.” Webster's
II New College Dictionary 641 (3d ed. 2005). The images displayed on the screen are programmed remotely
through a computer terminal. Using this technology, billboards can “provide dynamic and realistic views much
like color television.” Federal Highway Administration (“FHWA”), Research Review of Potential Safety Effects
of Electronic Billboards on Driver Attention and Distraction (Literature Review), http:// www.fhwa.dot. gov/
realestate/elecbbrd/chap2.html (last visited Oct. 20, 2011).

2 Neighborhood Coalition is a citizen organization whose announced purpose “is to protect, and give a
voice” to members “who want to protect and preserve aesthetic, economic, and safety concerns within their
neighborhoods.” Scenic Arizona is a statewide organization “dedicated to scenic preservation and outdoor
advertising control” that endeavors to “give a voice to citizens and members who are concerned by traffic
safety and its interplay with aesthetic regulation.” Except as otherwise noted, we refer to both organizations
collectively as “Scenic.”

3 We cite the current statutes when there have been no relevant changes.

4 This type of outdoor advertising is also referred to as an “off-premises changeable electronic variable
message sign” or a “digital changing video display.” For convenience, we refer to the message board at issue
here as “the billboard,” and to these types of outdoor advertising devices generally as digital billboards or
electronic billboards.

5 On appeal, the Board filed a separate answering brief addressing the merits of the special action. Because
the Board's arguments closely parallel American Outdoor's arguments, we need not separately address the
Board's position.

6 For convenience, and consistent with the terminology used by the parties, we frame this issue generally
as whether Scenic has “standing” to challenge the Board's decision in superior court. The more accurate

question, however, is whether Scenic qualifies as a “person aggrieved” under A.R.S. § 9–462.06(K) within

the context of the AHBA. See Ass'n of Data Processing Serv. Orgs., Inc. v. Camp, 397 U.S. 150, 153,
90 S.Ct. 827, 25 L.Ed.2d 184 (1970) (quoting 5 U.S.C. § 702 (1964 ed., Supp. IV)) (“[T]he Administrative
Procedure Act grants standing to a person ‘aggrieved by agency action within the meaning of a relevant
statute.’ ”).
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7 Scenic did not allege that any of its members are “taxpayers” within the meaning of § 9–462.06(K). See
discussion infra ¶¶ 7, 10.

8 “Aggrieved” means “having legal rights that are adversely affected.” Blacks Law Dictionary 73 (8th ed. 2004).
As our supreme court has observed, the term “person aggrieved” must be considered in the context in
which it is used. Mendelsohn v. Superior Court, 76 Ariz. 163, 166, 261 P.2d 983, 986 (1953) (“We find that
whether the legislature has given [petitioners] the right to appeal cannot be determined by looking only to
the phrase ‘the person aggrieved’. Our exhaustive examination of the law and cases in Words and Phrases
‘Aggrieved’ and ‘Person Aggrieved’, Corpus Juris Secundum ‘Aggrieved’, and Black's Law Dictionary, 3rd
ed., ‘Aggrieved Party’, served to remind us of what Humpty Dumpty told Alice—‘When I use a word, it means
just what I choose it to mean—neither more nor less.’ Chapter Six, Through the Looking Glass, Charles
Dodgson.... Accordingly, the question of whether these [petitioners] have the right to appeal must be bottomed
on something more substantial than a pedantic construction of two adjectives and one noun.”).

9 Perdurable means “extremely durable” or “permanent.” Webster's II New College Dictionary 836 (3d ed.
2005).

10 American Outdoor relies on Spahn v. Zoning Bd. of Adjustment, 602 Pa. 83, 977 A.2d 1132, 1152 (2009),
asserting that civic organizations do not have standing to challenge a zoning board of adjustment decision.
Spahn, however, is not persuasive here. It merely stands for the proposition that the legislature may limit who

has the right to challenge a zoning decision. See id. (finding state law imposed more strict requirements
than the city's ordinance).

11 Of the various reported land use decisions in Arizona, only Buckelew involved the statutory right to judicially

challenge a board of adjustment decision under § 9–462.06(K). But we did not address the “person
aggrieved” standard in Buckelew; instead, we found the plaintiff had standing based on the specific damages

to his residence, which was located adjacent to the offending use. 188 Ariz. at 452, 937 P.2d at 374. In

Center Bay Gardens, we referenced § 9–462.06(K) in a footnote, stating that “[w]e do not consider the
‘aggrieved person’ standard to create a substantially different test than that set forth in Buckelew, Blanchard,
and the related cases.” 214 Ariz. at 358, ¶ 20, n. 7, 153 P.3d at 379, n. 7. However, Center Bay Gardens
involved a challenge to a decision of the Tempe City Council to grant several variances from its zoning
ordinance. Id. at 354–55, ¶¶ 3–5, 153 P.3d at 375–76. It did not involve a challenge to the decision of the

board of adjustment under § 9–462.06(K), and thus the statement in the footnote is dictum.

12 See Schlesinger v. Reservists Comm. to Stop the War, 418 U.S. 208, 227, 94 S.Ct. 2925, 41 L.Ed.2d
706 (1974) (“The assumption that if respondents have no standing to sue, no one would have standing, is
not a reason to find standing.”)

13 These prohibitions apply only to “off-premises advertising.” See A.R.S. § 28–7902(A)(2) (Supp.2010)
(providing an exception for “[s]igns, displays and devices that are located on the premises of the activity that
they advertise”) (emphasis added). It is undisputed that the billboard at issue here constitutes off-premises
advertising and is therefore subject to the AHBA lighting restrictions.

14 The attorney added, however, that he believed the state prohibition on intermittent lighting applied only to
lights that were “likely to be mistaken for a warning or danger signal.” See discussion infra II.C.

15 Local zoning authorities are not preempted from enforcing outdoor advertising ordinances as long as the local
law is at least as restrictive as the AHBA. Libra Group, Inc. v. State of Arizona, 167 Ariz. 176, 181, 805 P.2d
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409, 414 (1991) (“We find that the reference to ‘lawfully placed’ includes local law, if any exists, as the act
also recognizes county and municipal authority to issue permits for outdoor advertising signs in its permitting
provision.”). Phoenix zoning ordinances authorize the issuance of a use permit if the proposed use “[w]ill be
in compliance with all provisions of this ordinance and the laws of the City of Phoenix, Maricopa County (if
applicable), State of Arizona, or the United States.” Phx. Ord. § 307(A)(7)(b) (amended on Jan. 19, 2011,
by Ord. No. G–5584, to read “Will be in compliance with all provisions of this ordinance and the laws of the
City of Phoenix.”). Therefore, the use permit issued to American Outdoor cannot be upheld if it was issued
in contravention of a City ordinance, or a state or federal law. Cf. A.A.C. R17–3–701(A)(1)(d) (“ ‘Illegal sign’
means one which was erected and/or maintained in violation of the state law.”).

16 More background on federal outdoor advertising requirements is available from the Federal Highway
Administration website. FHWA, A History and Overview, The Outdoor Advertising Control Program, http://
www.fhwa.dot. gov/realestate/oacprog.html# OACP (last visited Oct. 20, 2011).

17 The FHWA identified an acceptable display duration time as being “between 4 and 10 seconds,” and stated
that “8 seconds is recommended.”

18 Two days before the letter was sent, ADOT's employees, including the author of the letter, exchanged emails
indicating that ADOT had taken a “hands-off approach” to digital billboards since the 2004 enforcement matter
and that the industry had attempted a legislative change. The email exchange further noted that “[b]efore we
bring FHWA in on this, we probably need to determine what ADOT's/The State's position is” and suggested
the option of obtaining an opinion from the attorney general “once we get a sense of what is happening.”

19 The AHBA provides in part as follows:

The director shall adopt and enforce rules governing the placing, maintenance and removal of outdoor
advertising. The rules shall be consistent with:

1. The public policy of this state to protect the safety and welfare of the traveling public.

2. This article.

3. The terms of the agreement with the United States secretary of transportation pursuant to § 28–7907.

4. The national standards, criteria and regulations promulgated by the United States secretary of

transportation pursuant to 23 United States Code § 131.

A.R.S. § 28–7908(A). The APA explains the meaning of a rule:

“Rule” means an agency statement of general applicability that implements, interprets or prescribes law
or policy, or describes the procedure or practice requirements of an agency. Rule includes prescribing
fees or the amendment or repeal of a prior rule but does not include intraagency memoranda that are not
delegation agreements.

A.R.S. § 41–1001(18) (Supp.2010) (emphasis added).

20 In the original version of the statute, there was a comma after “intermittent” and before “moving light.” A.R.S.
§ 18–713 (1970). The comma was removed by legislative act in 1972. Act of Mar. 15, 1972, 1972 Ariz. Sess.
Laws 52. Nothing indicates that the legislature intended to change the meaning by removing the comma,
and we will not infer that intent absent some indication. State v. Govorko, 23 Ariz.App. 380, 384, 533 P.2d
688, 692 (1975) (“Certainly if the legislature intended such a significant change in the breadth of the statute,
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one would expect a more substantial showing of such intent than the use of a grammatical sleight of hand
with commas.”).

21 The statute's uncertainty is presumably a natural consequence of the poor wording of the federal legislation
on which it is based. As one author observed, “[i]t must be conceded ... that title I of the Highway Beautification
Act is one of the worst-drafted pieces of legislation ever to emerge from the Congress.” Roger A. Cunningham,
Billboard Control Under the Highway Beautification Act of 1965, 71 Mich. L. Rev. 1295, 1371 (1972–73).

22 Our interpretation does not purport to resolve all potential issues relating to other types of lighting prohibited
by the AHBA. For example, reading the statute as we do here would mean that a billboard using just one
“red” light for illumination would be prohibited, a potentially absurd result. However, the type of “red” lights
that the statute prohibits is not a question before us.

23 Scenic points to testimony in 2003 from various entities, including the Arizona Outdoor Advertising
Association and ADOT showing that ADOT's interpretation of current statutes meant that an amendment
would be necessary to allow digital billboards. Wendy Briggs, representing the Association, testified that
ADOT's “interpretation of the existing law is that these boards are not permitted,” but it was her contention
“that they are already permitted in some instances.” Minutes of Ariz. H. Comm. on Commerce and Military
Affairs on H.B. 2364, 46th Leg., 1st Reg. Sess. (Feb. 24, 2003). Kevin Biesty, on behalf of ADOT, stated that
ADOT believed that Arizona would be out of compliance with federal law, could jeopardize the Agreement,
and would stand to lose approximately $65 million in federal funding if the amendment were adopted. He
proposed a stakeholder meeting to review “the issue with a view to drafting rules and guidelines in regard
to the new technology.” Id. Blake Custer, for Clear Channel Outdoor, explained he had discussed electronic
billboards with the City of Phoenix and “was informed there needed to be a change in the law” before such
billboards would be allowed. Id. We generally give no weight to comments of non-legislators at committee

hearings to ascertain the intent of the legislature. Hayes v. Cont'l Ins. Co., 178 Ariz. 264, 270, 872 P.2d
668, 674 (1994). However, these statements indicate the uncertain status of whether digital billboards were
permissible when this legislation was proposed.

In 2005, a representative of Young Electric Sign Company spoke in support of the proposed amendment,
stating it would be a clarification of the original language. Minutes of Ariz. H. Comm. on Transp. on H.B. 2461,
47th Leg., 1st Reg. Sess. (Feb. 10, 2005). ADOT representatives explained that “since the statutes have
been enacted, it has been ADOT's position that all offsite electronic variable message signs were prohibited.”
Id. ADOT supported the bill because it would “provide[ ] a tool for ADOT to establish a baseline at six-second
intervals, and to actually regulate these signs and recover permit fees.” Id.

24 We also note that the legislature did amend different provisions of the AHBA in 2005, adding an expanded
definition of on-premises signage that would include a “comprehensive commercial development.” 2005 Ariz.
Sess. Laws, ch. 157, § 2 (1st Reg. Sess.) (codified at A.R.S. § 28–7902(A)(2)). But the amendment also
provided that the expanded use would be applicable only insofar as it “does not cause a reduction of federal

aid highway monies pursuant to 23 United States Code section 131.” Id.

25 For additional examples, see, e.g., Fla. Admin. Code Ann. r.14–10.004(3)(2010) (allowing changeable
message signs subject to restrictions, including minimum display time and maximum transition time); Idaho
Admin. Code r.39.03.60.300.05 (2011) (same); Ala. Admin. Code r.450–10–1–.13 (2011) (same); Kan. Stat.

Ann. § 68–2234(e) (2010) (same); Ohio Admin. Code 5501:2–2–02(B) (2010) (same); Mich. Comp. Laws
Ann. § 252.318(f) (2011) (same); N.J. Admin.Code 16:41C–8.8(a) (2011) (same).
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26 ADOT has adopted various rules relating to outdoor advertising control, including definitions of some
“specialized terms,” but has not defined “intermittent.” See Ariz. Admin. Code R17–3–701(A).

27 As a further indication that technological advances in the billboard industry relating to electronic billboards, as
well as the economic implications of such changes, have not been fully addressed by ADOT or the legislature,
we note that the fee currently charged by ADOT for a billboard permit is a one-time payment of twenty dollars.
See Permit Application, http://www.azdot.gov/highways/MaintPermits/PDF/Application. pdf (last visited Oct.
20, 2011). By contrast, the City of Tolleson currently charges a $3,000 per month permit fee for a digital
billboard. Tolleson City Zoning Ordinance § 12–4–132(H)(6). (“If a use permit for digital billboard is approved,
such approval is subject to a monthly ‘Off–Premise [s] Sign Advertising Permit Fee’ in the amount of $3,000
per month, payable to the City of Tolleson.”).

28 Based on this resolution, we need not address Scenic's contention that the Board failed to make required
findings of fact. See Yuma County v. Tongeland, 15 Ariz.App. 237, 238, 488 P.2d 51, 52 (1971) (not
addressing parties' arguments concerning findings of fact when the decision was based on other reversible
error).

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment
 Declined to Extend by Pawn 1st, L.L.C. v. City of Phoenix, Ariz.App.

Div. 1, January 31, 2013

196 Ariz. 114
Court of Appeals of Arizona,

Division 1, Department E.

William BLANCHARD; Leveta Challis; Veta

Cook; Caron Letcher; Carole and Vaughn

Thompson, Plaintiffs–Appellants, Cross Appellees,

v.

SHOW LOW PLANNING AND ZONING

COMMISSION; City Of Show Low; Ed

Muder, as Planning and Zoning Administrator,

Defendants–Appellees, Cross Appellants,

John Menhennet, Trustee of the John Menhennet

Living Trust; Wal–Mart Stores, Inc., Real

Parties in Interest, Defendants–Appellees.

No. 1 CA–CV 98–0325.
|

May 25, 1999.
|

Review Denied Nov. 30, 1999. *

Synopsis
Nearby property owners brought special action attacking
procedures used to rezone newly annexed parcel to construct
large chain discount store. The Superior Court, Navajo
County, No. CV 98-000081, Tom L. Wing, J., granted
city's motion to dismiss on ground that rezoning was valid
despite initiation of rezoning prior to completion of parcel's
annexation. Owners appealed, and city cross appealed. The
Court of Appeals, Weisberg, J., held that: (1) citizens did not
have taxpayer standing to challenge rezoning; (2) only owners
of residence and business located approximately 750 feet
from parcel showed particularized harm necessary to have
standing to challenge rezoning; and (3) city was not precluded
from initiating rezoning of parcel prior to completion of
annexation process; and (4) under circumstances, city was not
required to give county direct notice of rezoning.

Affirmed.

Noyes, J., filed dissenting opinion.

Procedural Posture(s): On Appeal; Motion to Dismiss.

West Headnotes (12)

[1] Appeal and Error Failure to State Claim,
and Dismissal Therefor

On review, motion to dismiss would be treated as
motion for summary judgment where trial court
considered evidence extrinsic to complaint.

14 Cases that cite this headnote

[2] Zoning and Planning Modification or
amendment

Mere taxpayer status is insufficient to confer
standing on the parties to challenge rezoning.

2 Cases that cite this headnote

[3] Zoning and Planning Modification or
amendment

Taxpayer status was insufficient to confer
standing on citizens to challenge rezoning of
parcel for commercial development that did not
involve expenditure of public monies.

2 Cases that cite this headnote

[4] Zoning and Planning Modification or
amendment

In order to be sufficiently affected to have
standing to challenge rezoning of parcel,
property owners did not have to own parcels
adjacent to or within 300 feet of rezoned parcel.

A.R.S. § 9–462.04, subd. A, par. 3.

2 Cases that cite this headnote

[5] Action Persons entitled to sue

Question of standing in Arizona is not of
constitutional dimension, but involves questions
of prudential or judicial restraint to insure that
case is not moot and issues will be fully
developed by true adversaries.
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2 Cases that cite this headnote

[6] Zoning and Planning Modification or
amendment

Owner who alleged no particularized harm to
property located approximately 1,875 feet away
from rezoned parcel did not have standing to
challenge rezoning on basis of generalized harm
to area in form of increased traffic and noise.

3 Cases that cite this headnote

[7] Zoning and Planning Modification or
amendment

Owners of residence and tire business
demonstrated particularized harm necessary to
have standing to challenge commercial rezoning
of parcel located approximately 750 feet from
their property for development of chain discount
store by showing harm different and greater than
that to other property located farther away in
form of greatly increased traffic load, noise, air
and light pollution, and litter.

2 Cases that cite this headnote

[8] Appeal and Error Statutory or legislative
law

Statutory interpretation is a matter of law that is
reviewed de novo.

1 Case that cites this headnote

[9] Zoning and Planning Proceedings to
Modify or Amend

Statute requiring that, upon annexation, parcel
retain zoning classifications that permit uses
no greater than what had been permitted
prior to annexation and that “subsequent
changes” be carried out in compliance with
the appropriate rezoning provisions did not bar
city from initiating rezoning proceedings before

annexation of parcel was final. A.R.S. § 9–
471, subd. L.

[10] Zoning and Planning Notice and Hearing

City was not prohibited from initiating rezoning
process while annexation of parcel was pending
where citizens were given appropriate notice and
applicable hearing procedures were followed.

A.R.S. § 9–471, subd. L.

[11] Zoning and Planning Applicability to
Persons or Places

Statute setting forth procedures by which a
city in a county not having county zoning
ordinance applicable to unincorporated territory
may exercise its zoning powers both to territory
within its corporate limits and to that which
extends distance of three contiguous miles in all
directions had no application to parcel that had
county zoning prior to its annexation. A.R.S. §
9–462.07, subd. A.

[12] Zoning and Planning Notice and Hearing

Direct notice to county was not required to
rezone parcel that city was in process of annexing
where, if annexation did not proceed, property
would not have been rezoned and county could
have had no possible interest and where, if
annexation was completed, there would have
been no county land adjacent to rezoned property

at time that rezoning became effective. A.R.S.
§ 9–462.04, subd. A, par. 2.

Attorneys and Law Firms

**1079  *115  Morrill & Aronson, P.L.C. by Martin A.
Aronson, William D. Cleavel, John T. Moshier, Phoenix,
Attorneys for Plaintiffs–Appellants, Cross Appellees.

Brown & Brown Law Offices, P.C. by Douglas E. Brown,
Michael J. Brown, Pinetop, Attorneys for Defendants–
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Gust Rosenfeld by Keri Lazarus Silvyn, Frank J. Cassidy,
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Ryley, Carlock & Applewhite, P.A. by Samuel P. Applewhite,
III, N. Warner Lee, Phoenix, Attorneys for Real Party in
Interest, Defendant–Appellee, John Menhennet.

OPINION

WEISBERG, Judge.

¶ 1 This case involves the appeal of the City of Show Low's
(City) rezoning of a parcel of land to accommodate a Wal–
Mart Supercenter Store. The crux of appellant's argument is
that the City did not follow proper procedures for rezoning
the parcel because it held rezoning hearings and approved a
rezoning ordinance before the parcel was annexed, thereby
rendering the rezoning void. For the reasons set forth below,
we affirm the trial court's finding that the rezoning was valid
and reverse only as to the standing of appellant Challis.

FACTS AND PROCEDURAL HISTORY

¶ 2 On November 4, 1997, the City Council adopted
Ordinance 427 approving the annexation of land located in
an unincorporated area of Navajo County. Per statute, the
annexation did not become effective until thirty days later on

December 3, 1997. See **1080  *116  Arizona Revised
Statutes Annotated (A.R.S.) § 9–471(D) (1996).

¶ 3 In October and November, prior to the effective date of
annexation, the City initiated proceedings to rezone a portion
of the annexed land from AR–43 agricultural/residential to C–
2 general commercial. On October 24, 1997, the City posted
and published notice that it would hold a hearing on the
issue of rezoning. According to the City, notice was provided
“through a display ad in the newspaper, by posting the subject
property, and by sending notice to property owners within 300
feet of the subject property.”

¶ 4 On November 12, 1997, the City's Planning and Zoning
Commission held a public hearing. The hearing was televised
on the local cable station. One of the appellants, Carole
Thompson, attended the meeting and protested the rezoning
plans.

¶ 5 At the November 12 meeting, the Planning and Zoning
Commission announced that another hearing would take
place before the City Council. That meeting occurred on

November 18, 1997. According to the City, notice of this
hearing was also “provided through a display ad in the
newspaper, posting the subject property, and notice to owners
within 300 feet,” none of which was statutorily required. See

A.R.S. § 9–462.04. This hearing, too, was televised on the
local cable channel. According to the City, no one from the
public provided any comment at that public hearing.

¶ 6 On December 1, 1997, the City Council voted to adopt
Ordinance 428 rezoning to C–2 a portion of the annexed land.
Pursuant to statute, the rezoning did not become effective
until December 31, 1997, which was after the effective date of

annexation. See A.R.S. § 9–462.04(H) (1996). Wal–Mart
submitted plans to the City for the proposed construction of
a “Super Wal–Mart” store on a portion of the annexed and
rezoned property, as well as on a nine-acre parcel that was
already zoned C–2.

¶ 7 On March 2, 1998, appellants, Carole and Vaughn
Thompson, William Blanchard, LeVeta Challis, Veta Cook,
and Caron Letcher, as owners of property located near the
annexed parcel or as residents of Show Low, filed a complaint
for special action relief in superior court, alleging that the City
had “exceeded its jurisdiction by rezoning property before
that property had been annexed to the City.” Appellants

asserted that A.R.S. section 9–471(L) prohibited the
initiation of any rezoning procedures prior to the annexation
of the subject property.

¶ 8 Because the Planning and Zoning Commission's hearings
and vote to rezone and the City Council's vote to adopt the
rezoning ordinance all took place prior to the December 3
effective date of the annexation, appellants argued that the
rezoning was ineffective. They also argued that the rezoning
was invalid because the City failed to give adequate notice

to the county pursuant to A.R.S. section 9–462.04(A)(2)
and failed to comply with A.R.S. section 9–462.07 (1996).
The City and Wal–Mart countered with motions to dismiss,
arguing that appellants (1) lacked standing to contest the
rezoning and (2) misinterpreted the requirements of the
applicable statutes.

¶ 9 The trial court held hearings on April 7 and April 14,
1998, at which, upon stipulation of the parties, the court heard
evidence on both the merits of the complaint and the motions
to dismiss. The trial court found that the three plaintiffs who
owned property closest to the annexed parcel—Carole and
Vaughn Thompson (henceforth referred to collectively as “the
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Thompsons”) and LeVeta Challis—had standing to challenge
the rezoning, while the other plaintiffs did not. The court
also found that the only flaw in the procedures followed by
the City was that certain rezoning procedures predated the
date of the adoption of the ordinance to annex the parcel.
Notwithstanding, because the court further found that the City
had substantially complied with the statutory requirements, it
concluded that the rezoning was valid.

¶ 10 Appellants have timely appealed. They ask us to reverse
the trial court's finding that Blanchard, Cook, and Letcher
do not have standing. They also ask us to reverse the court's
finding that the rezoning of the parcel was carried out in
substantial compliance with the relevant statutes and to order
that the parcel remain zoned as AR–43 agricultural **1081
/ *117  residential. The City, John Menhennet, Trustee of the
John Menhennet Living Trust, and Wal–Mart cross-appeal,
arguing that the trial court erred in finding that the Thompsons
and Challis have standing to challenge the rezoning. We have

jurisdiction pursuant to A.R.S. section 12–2101(B).

STANDARD OF REVIEW

[1]  ¶ 11 Because the trial court in considering the motion
to dismiss heard evidence extrinsic to the complaint, we treat
this motion to dismiss as a motion for summary judgment.

See Frey v. Stoneman, 150 Ariz. 106, 109, 722 P.2d 274,
277 (1986). We review a grant of summary judgment to
determine whether a genuine issue of material fact exists and
to determine whether the trial court correctly applied the law.
See Matter of Estate of Johnson, 168 Ariz. 108, 109, 811 P.2d
360, 361 (App.1991). In so doing, we view all facts and the
reasonable inferences therefrom in the light most favorable to

the party against whom the judgment was entered. Prince
v. City of Apache Junction, 185 Ariz. 43, 45, 912 P.2d 47, 49
(App.1996). We review the denial of a motion for summary

judgment for an abuse of discretion. See Salt River Valley
Water Users' Ass'n v. Superior Court, 178 Ariz. 70, 74, 870
P.2d 1166, 1170 (App.1993). We review questions of statutory

interpretation de novo. Young v. City of Scottsdale, 193
Ariz. 110, 112, 970 P.2d 942, 944 (App.1998).

STANDING

¶ 12 The Thompsons own property located diagonally across
the Show Low Lake Road/South White Mountain Road
intersection approximately 750 feet from the rezoned parcel.
Challis owns property approximately 1,875 feet south of
the rezoned parcel; Veta Cook resides on Challis's property.
William Blanchard and Caron Letcher are City residents,
and Letcher also owns and operates a flower shop located
approximately three-quarters of a mile north of the rezoned
parcel. All of the parties claimed standing because they were
either taxpayers or because they owned property either in
Show Low or near the rezoned parcel that they alleged would
be harmed by the rezoning.

¶ 13 Appellees argued below that all appellants lacked
standing to challenge the rezoning. They maintained that
taxpayer status alone was not sufficient to confer standing.
They further maintained that even the Thompsons and
Challis, whose properties were located closest to the rezoned
parcel, did not have standing because neither property was
adjacent to the parcel and because there was no showing of
any particularized harm to either.

¶ 14 The trial court found that the Thompsons and Challis had
standing because “the properties of Thompson and Challis
are located in such close proximity to the subject property ...
that the rezoned use of [the] property will result in specific
damages to their properties different [from] and greater than
the effects upon the general public.” However, the court did
not find that any of the other parties had standing.

[2]  [3]  ¶ 15 Appellees argue, and we agree, that mere
taxpayer status is insufficient to confer standing on the
parties. The cases relied upon by appellants to support this

standing argument, Smith v. Graham County Community
College Dist., 123 Ariz. 431, 600 P.2d 44 (App.1979), and

Ethington v. Wright, 66 Ariz. 382, 189 P.2d 209 (1948),
are cases in which taxpayers were found to have sufficient
standing to question expenditures of public monies. Because
no public funds are at issue in the rezoning of this parcel of
land, taxpayer status alone does not confer standing in this
case.

[4]  ¶ 16 Appellees further argue that the trial court erred in
finding that the Thompsons and Challis had standing because
neither owns property directly adjacent to the rezoned parcel.
Appellees do not cite any authority for this proposition, but

rely on Buckelew v. Town of Parker, 188 Ariz. 446, 937
P.2d 368 (App.1996), in which the parties did own property
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adjacent to the rezoned parcel, to support their argument. We,
however, do not read Buckelew so narrowly.

¶ 17 While proximity is a factor to be considered in
determining standing, a neighborhood or other discrete area
may be affected by zoning changes and not all landowners
**1082  *118  need to be directly adjacent to the subject

property to be harmed by the proposed rezoning. See

Armory Park v. Episcopal Community Servs., 148 Ariz. 1,
6, 712 P.2d 914, 919 (1985) (action on behalf of neighborhood
affected by meal center for indigents). Thus, the mere fact that
the Thompson and Challis properties are not adjacent to the

rezoned parcel does not alone preclude standing. 1

¶ 18 Next, appellees argue that the harms claimed to the
Thompson and Challis properties are no more than “vague
and general allegations of injury” and are insufficient to
constitute the particularized damages that are required to
confer standing. They therefore maintain that the evidence
does not support the trial court's finding of particularized
harm to their properties. We agree as to Challis but disagree
as to the Thompsons.

[5]  ¶ 19 Our supreme court has determined that “the question
of standing in Arizona is not a constitutional mandate
since we have no counterpart to the ‘case or controversy’

requirement of the federal constitution.” Armory Park,

148 Ariz. at 6, 712 P.2d at 919 (quoting State v. B Bar
Enter., 133 Ariz. 99, 649 P.2d 978 (1982)). Nonetheless, in
addressing questions of standing, we are confronted with
“questions of prudential or judicial restraint,” id., and will
impose that restraint to insure that “the case is not moot and
that the issues will be fully developed by true adversaries.” Id.

¶ 20 To have standing, a plaintiff “must plead damage from
an injury peculiar to him or at least more substantial than

that suffered” by the community at large. Buckelew, 188
Ariz. at 452, 937 P.2d at 374. Allegations of general economic
or aesthetic losses in an area, without instances of injury
particular to the plaintiff, are generally not sufficient to create

standing. Id. at 451, 937 P.2d at 373.

[6]  ¶ 21 Challis owns property approximately 1,875 feet
away from the subject property. Her property is neither
near the Thompsons' property nor in the Thompsons'
neighborhood. Challis did not appear at the hearings.
Significantly, no evidence was presented about any particular

harm to Challis's property, other than the general allegations
of harm contained in the complaint and the testimony of
appellants' expert about general harm to the area around the
parcel in the form of increased traffic and noise, etc. We hold
that this evidence was insufficient for the trial court to find
that Challis had standing.

[7]  ¶ 22 Unlike Challis, the Thompsons have a residence
and a tire business that are located only approximately 750
feet from the subject property, across State Route 260. Part of
their property is also zoned commercial and borders on an RV
park and sales facility. Also, Carole Thompson was the only
appellant who presented evidence about harm to her property.

¶ 23 She testified that the rezoning of the property would
“adversely affect” her use and enjoyment of her property
because of “[t]he greatly increased traffic load, the noise
and pollution from the cars, possible increase in crime ... in
addition to ... light pollution from the parking lot lights at the
proposed Wal–Mart Center.” Significantly, her testimony was
supported by appellants' expert witness, who was an “urban
and land planner.”

¶ 24 Because the Thompsons' property was 750 feet from
the proposed project, and given the nature of the project
itself, the harm to her property was “different [from] and
greater than” that to other property located further away.
Its proximity makes it sufficiently likely that traffic, litter,
drainage, and noise from the project will significantly affect it.
The evidence thereby supports the trial court's conclusion that
the Thompsons will suffer special damages that will be more
substantial than those suffered by the community at large. See

Buckelew, 188 Ariz. at 452, 937 P.2d at 374. We therefore
conclude that the trial court did not abuse its discretion in
finding particularized harm to the Thompsons and holding
that they had standing to contest the rezoning.

**1083  *119  REZONING ISSUES

(A) May rezoning be initiated before land has been
annexed?
¶ 25 As previously set forth, on November 4, 1997,
the City Council adopted Ordinance 427, approving the
annexation of the subject parcel, which was then located in
an unincorporated portion of Navajo County. The annexation,
however, did not become effective until thirty days later on

December 3, 1997. See A.R.S § 9–471(D). Prior to the
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effective date of annexation, the City posted notices and held
public hearings on proposed Ordinance 428, which would
rezone a portion of the parcel to C–2, general commercial
status.

¶ 26 On December 1, 1997, the City Council voted to adopt
Ordinance 428. Pursuant to statute, the rezoning did not
become effective until December 31, 1997. Appellants filed
their complaint for special action relief on March 2, 1998.

¶ 27 Appellants maintain that the City violated A.R.S.
section 9–471(L) because it held hearings and voted to
change the zoning before the land was officially annexed on

December 3, 1997. A.R.S. section 9–471(L) states:

A city or town annexing an area
shall adopt zoning classifications
which permit densities and uses
no greater than those permitted
by the county immediately before
annexation. Subsequent changes in
zoning of the annexed territory shall be
made according to existing procedures
established by the city or town for
rezoning of land.

(Emphasis added.) Appellants read the word “subsequent” to
mean that hearings or votes regarding prospective rezoning
are barred prior to the actual annexation of a parcel of land.
We disagree.

[8]  ¶ 28 Statutory interpretation is a matter of law that
we review de novo. State Compensation Fund v. Superior
Court, 190 Ariz. 371, 374, 948 P.2d 499, 502 (App.1997).
“The language of a statute is the most reliable evidence of its

intent.” Walker v. City of Scottsdale, 163 Ariz. 206, 209,
786 P.2d 1057, 1060 (App.1989).

[9]  ¶ 29 Nothing in the plain language of the statute
prohibits the City from commencing rezoning proceedings
before a parcel has been annexed. The statute merely requires
that, upon annexation, a parcel retain zoning classifications
that permit uses no greater than had been permitted prior
to annexation. Ordinance 427, approving the annexation of
the property, translated the county zoning categories into

equivalent City zoning categories, thereby satisfying that
requirement.

¶ 30 As noted, the statute also requires that any “subsequent
changes” in the zoning be carried out “according to existing
procedures.” Appellants do not question that the appropriate
procedures were followed and have even stipulated that

adequate notice of the rezoning was given to them. 2

Nevertheless, they fault the City for having started the
rezoning process before the annexation was final. But nothing
in the statute prohibits a city from beginning the rezoning
process prior to the effective date of annexation. If the
legislature had wanted such a delay, it could have written the
statute accordingly. As written, however, the statute does not
require that the rezoning process be initiated only “subsequent
to the annexation;” it simply provides that any “subsequent
changes” be carried out in compliance with the appropriate
rezoning provisions.

¶ 31 In support of our interpretation, we find persuasive

the reasoning of Schanz v. City of Billings, 182 Mont.
328, 597 P.2d 67, 69 (1979). In Schanz, the City of Billings
Zoning Commission transmitted its recommendation for the
rezoning of a parcel of land to the City Council five hours
before the Council acted on a resolution annexing the parcel.
Id. at 69. Plaintiffs in that case similarly complained that
the rezoning was invalid because it took place before the

annexation had been approved. 3  The Montana Supreme
Court held that the ordinance did not specifically prohibit
the Zoning Commission **1084  *120  from sending its
recommendation to the Council before the final annexing
resolution was passed and refused to impose such a
requirement. Id. at 69–70. The court therefore concluded that
the property had been properly rezoned. Id. at 70.

¶ 32 The plaintiffs in Schanz also complained that
their state constitutional rights had been violated by the
procedures followed. Id. The court, however, disagreed
because appropriate notice had been given and all required
hearings held, and because the plaintiffs had been given a
reasonable opportunity to participate but failed to do so. Id.

[10]  ¶ 33 Appellants similarly argue that Arizona statutes
establish a “measured process for annexation and rezoning
so as to permit effective public input into these decisions.”
They maintain that residents “cannot have meaningful input
into such decisions if they do not have time to hear about a
proposed decision” and that the City's actions to “rush” the
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rezoning therefore “impinged on the public's rights [sic] to
participate.” But appellants concede that they had appropriate
notice and that applicable hearing procedures were followed.
Nothing in this case even suggests that appellants' opportunity
to protest the proposed rezoning was diminished by the
initiation of the rezoning process prior to the effective date of

annexation. Therefore, because A.R.S. section 9–471(L)
does not prohibit a city from initiating or approving a
subsequent change in zoning while annexation is pending, we
conclude that the rezoning here was valid.

(B) Does A.R.S. section 9–462.07 apply?
[11]  ¶ 34 Appellants next argue that the rezoning was

invalid because the City failed to comply with A.R.S. section
9–462.07. Section 9–462.07(A) sets forth the procedures
by which a city in a “county not having a county zoning
ordinance applicable to the unincorporated territory” may
exercise its zoning powers “both to territory within its
corporate limits and to that which extends a distance of three
contiguous miles in all directions of its corporate limits and
is not located in a municipality.” Appellants argue that this
statute controls here, but we disagree.

¶ 35 When construing statutes, this court will “adopt a
construction ... that reconciles it with other statutes, giving
force to all statutes involved.” Lewis v. Arizona Dep't of Econ.
Sec., 186 Ariz. 610, 614, 925 P.2d 751, 755 (App.1996).
Section 9–462.07(A) applies only when the municipal body is
exercising its zoning power in a county “not having a county
zoning ordinance applicable to the unincorporated territory.”
Here the subject property did have county zoning applicable
to it while it was still in the county. Thus, A.R.S. section 9–
462.07(A) does not apply.

(C) Did appellants stipulate that appropriate notice was
given the county?
¶ 36 Appellants further argue that the rezoning was invalid
because the City failed to comply with the requirements of

A.R.S. section 9–462.04(A)(2), which provides:

In proceedings involving rezoning of
land which abuts other municipalities
or unincorporated areas of the county
or a combination thereof, copies of
the notice of public hearing shall be
transmitted to the planning agency

of such governmental unit abutting
such land. In addition to notice by
publication, a municipality may give
notice of the hearing in such other
manner as it may deem necessary or
desirable.

Appellees respond that this issue has been waived because
appellants stipulated as to notice to the county in the trial
court.

¶ 37 At the hearings, appellants' counsel stated: “Legally
sufficient notice was given in publication, and on the property,
if the property had been part of the municipal limits. That
I will stipulate to, your honor.” In his subsequent argument
to the court, appellants' counsel nonetheless argued that
appellees had failed to comply with the requirements of

section 9–462.04(A)(2) by failing to give proper notice to
the county.

¶ 38 In response, appellees' counsel noted that he was
“confused” because he “thought [appellants' counsel] stood
here and said he would stipulate that all notice requirements
were given and everything was done right.” The trial court
ultimately found that appellants' stipulation “precluded” a
finding that **1085  *121  the City had not complied with

section 9–462.04(A)(2), impliedly agreeing that notice to
the county was included in appellants' stipulation on notice.

¶ 39 On appeal, appellants argue that they never stipulated
that proper notice had been given to the county. They maintain
that the trial court was wrong in finding that they had and
reurge their argument that the rezoning was invalid because
the county was not given proper notice.

¶ 40 The record indicates that there was some confusion as
to the extent of appellants' stipulation. However, based on
our review of the record, and of the context in which the
stipulation was made, we conclude that appellants' attorney
was referring only to the notice given to appellants and not
to the county. We will therefore consider this argument on
appeal.

(D) Was direct notice to the county required?
[12]  ¶ 41 Appellants argue that the rezoning is invalid

because the City failed to give direct notice to the county
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planning commission as required by A.R.S. section 9–

462.04(A)(2) whenever the rezoned land abuts the county. 4

However, notice to the county is required only when the land
being rezoned “abuts other municipalities or unincorporated
areas.”

¶ 42 The purpose of A.R.S. section 9–462.04(A)(2) is to
provide notice to the county when it will have land abutting
property that may be rezoned by the City. But under the facts
here, there could not have been county land adjacent to the
rezoned property at the time of rezoning. If the annexation did
not take place, then the property would not have been rezoned
by the City, and the county would have had no interest in
the proposed rezoning. If, as happened here, the annexation
would take place, then there would not have been any adjacent
county land at the time of the rezoning, because there was
other land located between the subject parcel and the City
boundary. Consequently, the interest of the county, which
otherwise required notice under the statute, was not present
in this case. We therefore conclude that direct notice to the

county was not required here. 5

ATTORNEYS' FEES

¶ 43 Appellants have requested attorneys' fees pursuant
to A.R.S. section 12–2030, which provides for the award
of fees in a mandamus action “against the state or any
political subdivision thereof.” Because appellants are not
the prevailing parties, and without considering whether the
statute is applicable, we decline their request.

CONCLUSION

¶ 44 For the foregoing reasons, we affirm the trial court's
dismissal of the complaint in this case.

CONCURRING: NOEL FIDEL, Presiding Judge.

NOYES, Judge, Dissenting.
¶ 45 In Arizona, the State has, by statute, preempted the field
of zoning legislation. See Levitz v. State, 126 Ariz. 203, 205,
613 P.2d 1259, 1261 (1980). These procedural requirements

are jurisdictional in nature. See Hart v. Bayless Inv. &

Trading Co., 86 Ariz. 379, 388, 346 P.2d 1101, 1108 (1959)
(reviewing statutory notice for zoning action). “Such a rule
is no mere ‘legal technicality’; rather it is a fundamental
safeguard assuring each citizen that he will be afforded due
process of law.” Id. Municipalities must follow the procedures
set out in the State statutes. See id. The statutory procedures
**1086  *122  must be strictly followed, and an ordinance

that does not comply with the statutory procedures is void.

See Levitz, 126 Ariz. at 205, 613 P.2d at 1261; Committee
for Neighborhood Preservation v. Graham, 14 Ariz.App.

457, 458, 484 P.2d 226, 227 (1971); Manning v. Reilly, 2
Ariz.App. 310, 313, 408 P.2d 414, 417 (1965).

¶ 46 In this case, the City Council adopted an ordinance
annexing the property on November 4, 1997. Under State
law, this annexation was not effective for thirty days, until

after December 4, 1997. See A.R.S. § 9–471(D). Even
though the property was not yet within the city limits of Show
Low, during the months of October and November 1997,
the City undertook actions purporting to rezone the subject
property from agricultural to general commercial. These
actions included the October 24th posting and publication of
notice that the Show Low Planning and Zoning Commission
would hold a hearing on the issue. This was forty-one days
prior to the annexation of the property. On November 12,
1997, twenty-two days prior to the annexation of the property,
the City Planning and Zoning Commission held a hearing
and voted to recommend the rezoning of the property. On
November 18, 1997, sixteen days prior to the annexation of
the property, the Show Low City Council held a hearing on
the zoning change. Then, on December 1, 1997, three days
prior to the City obtaining jurisdiction over the property, the
City Council voted to rezone the property from agricultural
to general commercial.

¶ 47 Arizona's zoning and planning laws set up a measured,
two-tiered process for annexation and rezoning so as to permit

effective public input into these decisions. See A.R.S. §
9–462.04 (setting forth public notice and hearing provisions
for rezoning). Local residents cannot have meaningful input
into such decisions if they do not have time to hear about
a proposed decision, gather the facts about it, and then
mobilize others to appeal to elected officials or the courts.

See A.R.S. § 9–462.04(H) (rezoning cannot be made
effective until at least thirty days after approval). The City's
actions here to rush a rezoning application through the process
unlawfully impinged on the public's right to participate.
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¶ 48 A statute such as A.R.S. section 9–471(L), which
requires a city to apply equal or more restrictive zoning to
a newly annexed parcel, is written to protect neighboring
property owners, not the owners of the property being
annexed, and certainly not for the procedural convenience of
the municipal government. This statute allows time for the
public to become educated on the issues and to formulate
opinions and allow those opinions to be heard regarding
any subsequent rezoning of the property. It prevents a city
government from entangling the issues of relaxation of the
allowed land use with the issues of annexation, thereby
masking the former from public attention. It prevents a city
government from hastily relaxing the land use regulations
on a parcel of property that, at all times prior, and in this
case even at the time of the city's actions, had been outside
its jurisdiction. The Legislature has mandated that any such
relaxation in zoning restrictions not be done as part of the
transition of jurisdiction from one governmental subdivision
to another, but instead that it be, as that statute plainly states,
subsequent to the jurisdictional change and in accordance

with existing procedures. See A.R.S. § 9–471(L). In this

case the City ignored this requirement; it relaxed the zoning
requirement prior to obtaining jurisdiction over the property.

¶ 49 The only way that the City of Show Low could
have had jurisdiction to pass an ordinance relaxing the
zoning on the Wal–Mart parcel at the time it did—prior
to the effective date of the annexation—would have been
if it had complied with A.R.S. section 9–462.07 regarding
extraterritorial jurisdiction. Under the general municipal

zoning enabling statute, A.R.S. section 9–462.01(B), a
city may only zone territory within its boundaries. The
extraterritorial jurisdiction statute, A.R.S. section 9–462.07,
provides the exclusive procedural vehicle by which a
municipality may reach beyond its borders and extend its
zoning authority into unincorporated areas of the county. The
City did not comply with that statute.

**1087  *123  ¶ 50 I respectfully dissent from the decision
to affirm this jurisdictionally defective rezoning decision.

All Citations

196 Ariz. 114, 993 P.2d 1078, 296 Ariz. Adv. Rep. 17

Footnotes

* Feldman, J., recused himself and did not participate in the determination of this matter.

1 Appellees also argue, without support, that the distance of 300 feet is significant because A.R.S. section
9–462.04(A)(3), relevant to notice of public hearings, uses that distance for deciding which property owners
are entitled to first class mail notification of proposed rezoning.

2 Appellants maintain, however, that notice was defective as to the county because the City did not send written
notice of the rezoning hearings to it. This issue is discussed further below.

3 The City was required to affirm or change the zoning classification within 90 days of passage of a final
resolution for annexation.

4 At the hearings, Adrian Williamson, the Show Low city planner testified about the notice procedures. The
sole question appellant's counsel asked him on cross-examination was “Sir, was there a written transmittal
of any type to the Navajo County planning agency of this proposed rezoning by the City of the Wal–Mart
Supercenter site?” Williamson responded: “Not that I'm aware of.”

5 Appellants have made one further argument: that the development agreement between the City and Wal–
Mart is invalid because the zoning changes are invalid. Because of our disposition of the zoning issue, we
need not reach this matter.

39

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NB980B99007CB11EDB57F80C7A825B270&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=71de47f490b748918150eac989d9953f&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS9-471&originatingDoc=Icfa43fd7f55a11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NB980B99007CB11EDB57F80C7A825B270&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=71de47f490b748918150eac989d9953f&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS9-471&originatingDoc=Icfa43fd7f55a11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS9-462.07&originatingDoc=Icfa43fd7f55a11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NF64103A134CD11EE8619F4F2968559C1&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=71de47f490b748918150eac989d9953f&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS9-462.01&originatingDoc=Icfa43fd7f55a11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS9-462.07&originatingDoc=Icfa43fd7f55a11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N47F905709DE311E993DCE73C558C2312&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=71de47f490b748918150eac989d9953f&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS9-462.04&originatingDoc=Icfa43fd7f55a11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS9-462.04&originatingDoc=Icfa43fd7f55a11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 


Blanchard v. Show Low Planning and Zoning Com'n, 196 Ariz. 114 (1999)
993 P.2d 1078, 296 Ariz. Adv. Rep. 17

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 10

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.

40



In addition, the “jurisdiction” of the Board of Adjustment is also addressed in Section 1.805 of 
the Zoning Ordinance: 

The Board shall hear appeals of interpretations of the zoning ordinance text made by the 
Zoning Administrator. The Board of Adjustment shall determine those matters over which it 
has jurisdiction: 

The jurisdiction of the Board of Adjustment is granted by state statue and municipal ordinance. 
If the Board acts in a matter in which it has no jurisdiction, the action taken has no effect.  
 
Issue 2 - Standing: 
To have standing, the applicant must be an aggrieved party.  Section 1.202(B) of the Scottsdale 
Zoning Ordinance establishes the requirements for appealing Zoning Ordinance interpretations 
and provides in relevant part: 

“The appeal of ordinance interpretations or other decisions by the Zoning Administrator may be 
initiated by any aggrieved person or by any officer, department, board or commission of the 
City affected by the interpretation or decision by the zoning administrator.  For purposes of this 
subsection, an aggrieved person is one who receives a particular and direct adverse impact 
from the interpretation or decision which is distinguishable from the effects or impacts upon 
the general public.” 

Thus, in order for the Board of Adjustment to hear this appeal, appellant(s) must have standing 
by showing a direct, negative impact from the interpretation that is separate from the impact 
the interpretation has on Scottsdale residents generally.   

In the appeal application dated February 20, 2023, Appellant states: 

“We believe every Scottsdale citizen, who lives in a home in Scottsdale, is a valid aggrieved 
person as this interpretation impacts every single-family zoning district in the City.”  

And in the materials dated January 20, 2023 Appellant further states: 

“Allowing this interpretation to stand would impact every single-family zoning district in the 
City as they all reference this section of the zoning ordinance. Therefore, it negatively impacts 
all districts and in a way that affects citizens most, building height.” 

Even if the appellant is correct in the assertion that “this interpretation impacts every single-
family zoning district in the City,” this does not mean that all citizens residing in these single-
family zoning districts qualify as “aggrieved persons” and have standing under the Code. This is 
because an aggrieved party under the Code is one who suffers a direct, adverse impact which is 
separate from the impact felt by others in the general community. Further, the interpretation 
does not only apply to single-family zoning districts as Type-4 WCF applies to commercial and 
most other zoning districts in the City. Thus, being a Scottsdale resident or Scottsdale 
homeowner does not create the standing needed to challenge a Zoning Administrators 
interpretation.  To have standing, the appellant would, at a minimum, need to allege that they 
are uniquely impacted by the interpretation because the appellants property is immediately 
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proximate to a property that may benefit from the interpretation, and the appellant has 
suffered a unique special harm.   
In Cherry v. Wiesner, the court held:  

A nearby landowner has standing to challenge a land use decision like this one 
only if the new construction will cause him to suffer some type of "special 
damages" distinct from other landowners in the area. Usually, special damages 
include economic damages such as a decrease in property value and other direct 
adverse effects on the property of the landowner challenging the proposed land 
use, such as smoke, light, noise, or vandalism created by the new property use, 
which are different from the effects on the rest of the neighborhood. Cherry v. 
Wiesner, 781 S.E.2d 871 (N.C. Ct. App. 2016). 
 

Thus, an objection on the grounds that every Scottsdale citizen would be aggrieved seemingly 
does not constitute a direct, adverse harm that is separate from that of the community and 
likely fails to meet the definition of an “aggrieved party.”  
 
The appellant also provides an Aggrieved Party list of individuals that are purportedly   
impacted by this interpretation. However, the individuals identified are not listed as appellants 
on the application. “Generally, a person who is not a party to an action is not aggrieved.” 
Wieman v. Roysden, 802 P.2d 432 (Ariz. Ct. App. 1990). However, for the sake of argument, 
even if these individuals were appellants, it appears that they have not identified a particular 
and direct adverse impact from the interpretation which is distinguishable from the effects or 
impacts upon the general public, and thus have no basis to support a claim of standing based 
on suffering a negative impact that is distinct from that experienced by the general public. 

 
Action:   
If the Board finds that the application for appeal has both Jurisdiction and Standing, the Board 
may then discuss the merits of the case to determine whether or not the Zoning Administrator’s 
decision was made in an arbitrary and capricious manner and/or an abuse of discretion as 
specified in Section 1.805D.1 of the Zoning Ordinance.  
 
Findings:  Jurisdiction and Standing: 
 
Jurisdiction:  Staff finds that the Board of Adjustment satisfies the test of jurisdiction. 
 
Standing:  Staff finds that the appellant’s claim may not satisfy the test of standing. 
 
 
Issue 3 – Substantive Review: 
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245 N.C.App. 339
Court of Appeals of North Carolina.

Louis CHERRY and Marsha Gordon, Petitioners

v.

Gail WIESNER, City of Raleigh, and

Raleigh Board of Adjustment, Respondents.

City of Raleigh, a municipal corporation, Petitioner

v.

Raleigh Board of Adjustment, Louis W. Cherry, III,

Marsha G. Gordon, and Gail P. Wiesner, Respondents.

No. COA15–155
|

Feb. 16, 2016.

Synopsis
Background: Owners of lot in designated historic district
appealed city Board of Adjustment ruling which rejected
modernist design for home, which had been approved by
city Historic Development Commission. The Superior Court,
Wake County, Elaine M. O'Neal Bushfan, J., reversed the
Board's decision, and neighbor appealed.

Holdings: The Court of Appeals, Stroud, J., held that:

[1] neighbor failed to allege special damages and thus was not
an “aggrieved party” with standing to challenge the decision;

[2] neighbor had numerous opportunities to allege standing
before Board of Adjustment; and

[3] neighbor was not entitled to supplement the record before
the trial court to include two affidavits addressing the issue
of standing.

Affirmed.

Procedural Posture(s): On Appeal.

West Headnotes (17)

[1] Action Persons entitled to sue

Standing is a necessary prerequisite to a court's
proper exercise of subject matter jurisdiction.

5 Cases that cite this headnote

[2] Appeal and Error Standing

Standing is a question of law reviewed de novo.

[3] Action Persons entitled to sue

The party invoking jurisdiction has the burden of
proving the elements of standing.

2 Cases that cite this headnote

[4] Action Persons entitled to sue

As a jurisdictional requirement, “standing”
relates not to the power of the court but to the
right of the party to have the court adjudicate a
particular dispute.

5 Cases that cite this headnote

[5] Action Persons entitled to sue

Since standing is a jurisdictional requirement, the
party seeking to bring her claim before the court
must include allegations which demonstrate why
she has standing in the particular case.

6 Cases that cite this headnote

[6] Action Persons entitled to sue

Since the elements of standing are not
mere pleading requirements but rather an
indispensable part of the plaintiff's case, each
element must be supported in the same way as
any other matter on which the plaintiff bears the
burden of proof, i.e., with the manner and degree
of evidence required at the successive stages of
the litigation.
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4 Cases that cite this headnote

[7] Action Persons entitled to sue

It is not necessary that a party demonstrate that
injury has already occurred, but a showing of
immediate or threatened injury will suffice for
purposes of standing.

1 Case that cites this headnote

[8] Zoning and Planning Right of Review; 
 Standing

To be considered an “aggrieved person,” and
thus have standing to seek review of a Board
of Adjustment's land use decision, a party must
claim special damages, distinct from the rest of

the community. West's N.C.G.S.A. § 160A–
400.9(e) (2013).

2 Cases that cite this headnote

[9] Zoning and Planning Right of Review; 
 Standing

A reduction in value of property may be
part of the basis for standing to challenge a
Board of Adjustment's land use decision, but
diminution in value alone is not sufficient. West's

N.C.G.S.A. § 160A–400.9(e) (2013).

[10] Zoning and Planning Right of Review; 
 Standing

A property owner does not have standing to
challenge another's lawful use of her land merely
on the basis that such use will reduce the value of
her property; however, where the challenged land
use is prohibited by a valid zoning ordinance,
the owner of adjoining or nearby lands, who
will sustain special damage from the proposed
use through a reduction in the value of his own
property, does have a standing to maintain an

action to prevent the use. West's N.C.G.S.A.
§ 160A–400.9(e) (2013).

2 Cases that cite this headnote

[11] Zoning and Planning Right of Review; 
 Standing

Status as an adjacent landowner alone is
insufficient to confer standing to challenge a
Board of Adjustment's land use decision. West's

N.C.G.S.A. § 160A–400.9(e) (2013).

[12] Zoning and Planning Right of Review; 
 Standing

Vague, general allegations that a property use
will impair property values in the general
area will not confer standing to challenge a
Board of Adjustment's land use decision. West's

N.C.G.S.A. § 160A–400.9(e) (2013).

2 Cases that cite this headnote

[13] Zoning and Planning Right of Review; 
 Standing

Even if a proposed use of property will actually
adversely affect property values in the general
vicinity, because this type of effect is not distinct
to the particular landowner who is challenging
a land use, this factor alone does not confer
standing to challenge the land use decision.

West's N.C.G.S.A. § 160A–400.9(e) (2013).

1 Case that cites this headnote

[14] Environmental Law Other particular
parties

Neighbor failed to allege special damages
from city Historic Development Commission's
approval of modernist home design in city
historic district, and thus was not an “aggrieved
party” with standing to challenge the decision;
neighbor's arguments that home was “directly
across the street from her home” and that
its architectural incongruity would “harm the
character of the neighborhood and contribute
to erosion of the neighborhood's value” did
not involve damages distinct to neighbor as
opposed to the overall neighborhood. West's

N.C.G.S.A. § 160A–400.9(e) (2013).
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[15] Environmental Law Other particular
parties

Neighbor had numerous opportunities to allege
standing before Board of Adjustment to
challenge land use decision such that court could
conclude that she lacked standing despite the
Board's failure to directly address the issue or
rule on city Historic Development Commission's
motion to dismiss appeal for lack of standing;
neighbor submitted two separate Applications
for Review of Commission's approval of lot
owners' plans for modernist house in historic
district, application instruction required neighbor
to “EXPLAIN TO THE BOARD HOW YOU
ARE AN AGGRIEVED PARTY” in boldface
and capitalized letters and quoted the applicable
standing statute, and Board invited written
responses after Commission moved to dismiss

the appeal. West's N.C.G.S.A. § 160A–
400.9(e) (2013).

[16] Action Persons entitled to sue

Ignorance of the law is no excuse; a party does
not need notice that she must allege standing
because standing is a jurisdictional prerequisite
and the complaining party bears the burden of
alleging in its pleadings that it has standing.

4 Cases that cite this headnote

[17] Environmental Law Other particular
parties

Neighbor who sought to challenge land use
decision granting lot owners' request to build
modernist house in historic district was not
entitled to supplement the record before the
trial court to include two affidavits addressing
the issue of standing, where initial appeal form
directed neighbor to state why she was an
“aggrieved party,” but she failed to allege any
special damages, motion to supplement was
not until about nine months after her initial
application for review and only 18 days before
court hearing, and affidavits provided very little
new substantive information and did not provide

any basis for standing. West's N.C.G.S.A. §§

160A–393(j), 160A–400.9(e).

**873  Appeal by respondent Gail Wiesner from order
entered on 15 September 2014 by Judge Elaine M. O'Neal
Bushfan in Superior Court, Wake County. Heard in the Court
of Appeals on 26 August 2015. Wake County, Nos. 14 CVS
4003, 14 CVS 4307.

Attorneys and Law Firms

Kilpatrick Townsend & Stockton LLP, Raleigh, by Joseph
S. Dowdy and Phillip A. Harris, Jr., for petitioner-appellees
Louis Cherry and Marsha Gordon.

City of Raleigh Attorney, Thomas A. McCormick, by Deputy
City Attorney, Dorothy K. Leapley and Associate City
Attorney, Nicolette Fulton, for petitioner-appellee City of
Raleigh.

Petesch Law, Raleigh, by Andrew J. Petesch, for respondent-
appellant Gail Wiesner.

STROUD, Judge.

*340  Synopsis of Opinion

Gail Wiesner (“respondent”) lives across the street from
the single-family “modernist” design home of Louis Cherry
and Marsha Gordon (“petitioners”) in Raleigh's Oakwood
neighborhood. Oakwood is a designated historic district,
where the design of new construction must be approved
by the Raleigh Historic Development Commission (“the
*341  Commission”). As required by the rules of the

historic district, before building on their vacant lot, petitioners
applied for a certificate of appropriateness to build their new
home (“the Cherry–Gordon house”). When the Commission
held hearings to consider the application, respondent and
others objected to petitioners' proposed modernist design
because they considered it incongruous with the other houses
in the historic district. After a series of hearings, the
Commission approved the design, but then the Raleigh Board
of Adjustment (“the Board”) rejected the design. Petitioners
then appealed the Board's ruling to the Superior Court, which
reviews decisions of the Board and the Commission to make
sure that their rulings comply with the law. The Superior
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Court reversed the Board's decision, which meant that the
Commission's decision to approve **874  the design was

affirmed. 1  This opinion addresses respondent's appeal from
the Superior Court's ruling.

The Superior Court did not rule on the question of the
Cherry–Gordon house's modernist design and the claim of
“incongruity” with the historic district but decided that
respondent did not have legal standing to challenge the
approval of the design. A person who brings a legal action
challenging a land use decision like this one must have
“standing” to bring the action. The applicable statute gives
“standing” only to an “aggrieved party,” as the law defines
that term. Although respondent lives across the street from
the Cherry–Gordon house, the location of her home does not
automatically give her standing to challenge the issuance of
the certificate. A nearby landowner has standing to challenge
a land use decision like this one only if the new construction
will cause him to suffer some type of “special damages”
distinct from other landowners in the area. Usually, special
damages include economic damages such as a decrease in
property value and other direct adverse effects on the property
of the landowner challenging the proposed land use, such
as smoke, light, noise, or vandalism created by the new
property use, which are different from the effects on the
rest of the neighborhood. Respondent's claims of damages
from the Cherry–Gordon house are all essentially aesthetic,
since she believes the house does not fit in with the historic
neighborhood and is unpleasant for her to see from her home
across the street. Even if she is correct in her assessment of the
Cherry–Gordon house's design, respondent has failed to show
that she is an “aggrieved party” as the law defines that term,
so the Superior Court's order reversing the Board's decision
was correct and we affirm it.

*342  I. Background

On or about 23 August 2013, petitioners filed an Application
for Certificate of Appropriateness with the Commission
seeking a determination that their plan for the construction
of the Cherry–Gordon house on a vacant lot in the Oakwood
Historic District of Raleigh was not incongruous with
the guidelines of the City of Raleigh. On 9 September
2013, the Certificate of Appropriateness Committee of the
Commission (“the Committee”) held a hearing on petitioners'
application and voted to approve in part their application
(“design approval”) subject to certain conditions and to defer
consideration of the Cherry–Gordon house's windows until a

subsequent hearing. On 7 October 2013, the Committee held
a second hearing and voted to approve petitioners' application
regarding the proposed windows (“window approval”). On
17 September 2013, respondent gave notice of an intention
to appeal the Committee's design approval decision to the
Board, and on 24 October 2013, respondent gave notice of
an intention to appeal the Committee's window approval
decision to the Board. On 24 October 2013, petitioners
purchased a building permit from the City of Raleigh and
began construction of the Cherry–Gordon house pursuant to
the certificate of appropriateness.

On or about 7 November 2013, respondent, through counsel,
submitted her Application for Review of the Committee's
design approval decision with the Board. The Application for
Review form includes the following question: “EXPLAIN
TO THE BOARD HOW YOU ARE AN AGGRIEVED
PARTY[.]” (Emphasis in original.) Respondent answered:
“As a resident adjacent to the subject property and a
property owner in the Oakwood Historic District, I opposed
and sought the denial of the Application for Certificate of
Appropriateness, No. 135–13–CA, for 516 Euclid Street.”
Respondent also stated:

The structure as proposed is
incongruous to the Oakwood Historic
District. It will harm the character
of the neighborhood and contribute
to erosion of the neighborhood's
value as an asset to its residents, to
the surrounding communities, to the
businesses it supports, to in-town and
out-of-town visitors, and to the City as
a whole.

**875  Respondent also alleged that the Committee made
various procedural errors.

On or about 6 December 2013, respondent, again through
counsel, submitted a substantively identical Application for
Review of the Committee's window approval decision to the
Board. Under the *343  “EXPLAIN TO THE BOARD
HOW YOU ARE AN AGGRIEVED PARTY” question,
respondent answered:
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As a resident adjacent to the subject
property and a property owner in
the Oakwood Historic District, I
opposed and sought the denial of
the Application for Certificate of
Appropriateness, No. 135–13–CA, for
516 Euclid Street at both the Sept.
9, 2013 and Oct. 7, 2013 public
hearings before the Certificate of
Appropriateness Committee.

Respondent also stated:

The windows proposed for the
dwelling structure are incongruous
to the Oakwood Historic District.
It will harm the character of
the neighborhood and contribute to
erosion of the neighborhood's value
as an asset to its residents, to
the surrounding communities, to the
businesses it supports, to in-town and
out-of-town visitors, and to the City as
a whole.

Respondent again alleged that the Committee made various
procedural errors.

The Commission answered respondent's pleadings and
moved to dismiss her appeal to the Board for lack of

standing. 2  On 13 January 2014, the Board held a hearing on
respondent's appeal and the Commission's motion to dismiss
for lack of standing but postponed rendering its decision until
a 10 February 2014 hearing. The Board invited the parties to
submit written responses by 31 January 2014. On or about 31
January 2014, respondent filed a brief in which she argued:

[T]he Record is sufficient to
demonstrate that she will suffer special
damages distinct from the rest of the
community if an incongruous structure

is constructed directly across the street
from her home. However, should
the Board need additional evidence
as to special damages, [respondent]
requests that she be permitted to
present such evidence to the Board.

At a 10 February 2014 hearing, the Board announced its ruling
to reverse the Commission's decision but did not directly
address the issue of standing.
*344  On or about 20 February 2014, petitioners moved to

alter or amend the judgment. On or about 10 March 2014,
the City of Raleigh filed procedural objections to the Board's
proposed findings and conclusions, including an argument
that the Board had not addressed the issue of standing. At a 10
March 2014 hearing, the Board announced its ruling denying
petitioners' motion and voted to approve the minutes of the 10
February 2014 hearing. The Board's counsel noted:

With regard to this standing issue,
I don't know that the Board is
equipped to determine whether or
not [respondent] sustained special
damages, but I do—do believe that,
by continuing with the hearing, that
that was tantamount to making a
determination that standing did exist.
And, certainly, that is something that's
preserved on the record for the City [of
Raleigh] to appeal.

On 28 March 2014, petitioners filed a petition for writ of
certiorari and a motion to stay in the Superior Court in Wake
County, arguing that respondent lacked standing, among other
arguments. On 31 March 2014, the Clerk of Superior Court
for Wake County granted petitioners' petition and issued a
writ of certiorari. On 31 March 2014, petitioners moved for
a temporary restraining order and a preliminary injunction.
On 2 April 2014, the trial court granted petitioners' motion
for a temporary restraining order. The trial court ordered that
respondent “shall cease, desist and refrain from enforcing” the
Board's decision and “any subsequent threat of a Stop Work
Order” and that petitioners “shall cease work” on the Cherry–
Gordon house, provided that they “are allowed to preserve
the property from ruin by wind, water, mildew, vandalism,
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as well as potential harm to trespassers[.]” On 2 April 2014,
the City of Raleigh also filed a petition for writ of certiorari
also arguing that respondent lacked standing, among other
arguments. **876  On 2 April 2014, the Clerk of Superior
Court for Wake County granted the City of Raleigh's petition
and issued a writ of certiorari. On 11 April 2014, the trial court
granted petitioners' motion for a preliminary injunction.

On 7 August 2014, in both certiorari proceedings, respondent
moved to supplement the record to include two affidavits
addressing the issue of standing. On 14 August 2014,
respondent answered both petitioners' and the City of
Raleigh's petitions and moved to strike certain allegations
and exhibits included in petitioners' petition. On 15 August
2014, the City of Raleigh moved to supplement the record
to include certain documents that were before the Committee
but were missing from the Board's record. On 22 August
2014, petitioners responded to respondent's motion to strike
and moved to supplement the record. On 22 August *345
2014, petitioners also responded to respondent's motion to
supplement, noting that respondent could have introduced
the two affidavits about nine months earlier when she first
appealed to the Board. The trial court held a hearing on 25
and 26 August 2014. On 25 August 2014, the City of Raleigh
orally moved to consolidate the two certiorari proceedings.
On 8 September 2014, the trial court granted the City of
Raleigh's motion to supplement the record and motion to
consolidate.

On 15 September 2014, the trial court entered an order
in which it (1) concluded that respondent lacked standing
and thus reversed the Board's decision; (2) affirmed the
Commission's decisions; (3) denied respondent's motion to
supplement the record; and (4) denied respondent's motion
to strike and petitioners' motion to supplement the record as
moot. On 3 October 2014, respondent gave timely notice of
appeal.

II. Discussion

Respondent argues that the trial court erred in (1) concluding
that she lacked standing to appeal the Commission's decisions
to the Board; (2) finding that respondent had the opportunity
to allege standing before the Board; (3) denying respondent's
motion to supplement the record; (4) failing to determine what
competent, material, and substantial evidence was before
the Committee; (5) concluding that competent, material,
and substantial evidence in the whole record supported

the Committee's findings of fact and that the Committee's
decisions were not arbitrary; and (6) concluding that the
Committee did not act outside the scope of its authority
or apply improper standards or interpretations of standards.
Because we hold that respondent lacked standing to appeal
the Committee's decisions to the Board, we do not address
issues (4), (5), and (6).

A. Standing

i. Standard of Review
[1]  [2]  “Standing is a necessary prerequisite to a court's

proper exercise of subject matter jurisdiction, and is a

question of law which this Court reviews de novo.” Smith
v. Forsyth Cty. Bd. of Adjust., 186 N.C.App. 651, 653, 652
S.E.2d 355, 357 (2007) (citations, quotation marks, and
brackets omitted).

ii. Analysis
[3]  [4]  The party invoking jurisdiction has the burden of

proving the elements of standing. Neuse River Found., Inc.
v. Smithfield Foods, Inc., 155 N.C.App. 110, 113, 574 S.E.2d
48, 51 (2002), disc. review denied, *346  356 N.C. 675, 577
S.E.2d 628 (2003). As a jurisdictional requirement, standing
relates not to the power of the court but to the right of the
party to have the court adjudicate a particular dispute. North
Carolina courts began to use

the term “standing” in the 1960s and 1970s to refer
generally to a party's right to have a court decide the merits
of a dispute. Standing most often turns on whether the
party has alleged “injury in fact” in light of the applicable
statutes or caselaw. Here, we must also examine the forms

of relief sought. See [ Friends of Earth, Inc. v. Laidlaw
Environmental Services (TOC ), Inc.], 528 U.S. 167, 185
[120 S.Ct. 693, 706] 145 L.Ed.2d 610, 629 (2000) (“a
plaintiff must demonstrate standing separately for each
form of relief sought”).

Id. at 114, 574 S.E.2d at 52 (citations omitted).
**877  [5]  [6]  [7]  Since standing is a jurisdictional

requirement, the party seeking to bring her claim before the
court must include allegations which demonstrate why she
has standing in the particular case:
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Since the elements of standing are not
mere pleading requirements but rather
an indispensable part of the plaintiff's
case, each element must be supported
in the same way as any other matter on
which the plaintiff bears the burden of
proof, i.e., with the manner and degree
of evidence required at the successive
stages of the litigation.

Id. at 113, 574 S.E.2d at 51 (quoting Lujan v. Defenders
of Wildlife, 504 U.S. 555, 561, 112 S.Ct. 2130, 2136, 119
L.Ed.2d 351, 364 (1992)) (brackets omitted). “It is not
necessary that a party demonstrate that injury has already
occurred, but a showing of immediate or threatened injury

will suffice for purposes of standing.” Mangum v. Raleigh
Bd. of Adjust., 362 N.C. 640, 642–43, 669 S.E.2d 279, 282
(2008) (quotation marks omitted).
In the context of an appeal regarding a land use decision

such as this case, N.C. Gen.Stat. § 160A–400.9(e) sets
forth both the proper court to consider the appeal and the
requirements of standing for parties seeking review:

An appeal may be taken to the Board
of Adjustment from the commission's
action in granting or denying any
certificate, which appeals (i) may be
taken by any aggrieved party, (ii) shall
be taken within times prescribed by the
preservation commission by general
rule, *347  and (iii) shall be in the
nature of certiorari. Any appeal from
the Board of Adjustment's decision in
any such case shall be heard by the
superior court of the county in which
the municipality is located.

N.C. Gen.Stat. § 160A–400.9(e) (2013) (emphasis added).

[8]  Thus, “any aggrieved party” may appeal a decision of

a board of adjustment 3  to the superior court in the county

where the municipality is located. See N.C. Gen.Stat. §
160A–400.9(e). Our case law has further defined the term
“aggrieved party,” particularly in the context of land use
disputes:

Aggrieved parties include owners of
property upon which restrictions are
imposed and those who have sustained
pecuniary damage to real property
in which they have an interest. Not
only is it the petitioner's burden
to prove that he will sustain a
pecuniary loss, but he must also allege
the facts on which the claim of
aggrievement is based. The petition
must therefore allege the manner in
which the value or enjoyment of
petitioner's land has been or will
be adversely affected. Examples of
adequate pleadings include allegations
that the rezoning would cut off the
light and air to the petitioner's property,
increase the danger of fire, increase
the traffic congestion and increase
the noise level. Once the petitioner's
aggrieved status is properly put in
issue, the trial court must, based
on the evidence presented, determine
whether an injury has resulted or will
result from the zoning action.

Kentallen, Inc. v. Town of Hillsborough, 110 N.C.App. 767,
769–70, 431 S.E.2d 231, 232 (1993) (citations, quotation
marks, and brackets omitted). “[T]o be considered an
‘aggrieved person’ and thus have standing to seek review, a
party must claim special damages, distinct from the rest of
the community.” Casper v. Chatham Cty., 186 N.C.App. 456,
458, 651 S.E.2d 299, 301 (2007).
[9]  [10]  A reduction in value of property may be part of

the basis for standing, but diminution in value alone is not
sufficient:

*348  A property owner does not have standing to
challenge another's lawful use of her land merely on the
basis that such use will reduce the value of her property.
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However, where the challenged land use is prohibited by a
valid zoning ordinance, the owner of adjoining or nearby
lands, who will sustain special damage from the proposed
use through a reduction in the value of his own property,
does have a standing to maintain an action to prevent the
use.

**878  Additionally, in [Mangum ], our Supreme Court
held that the petitioners in that case had standing to
maintain their suit where the petitioners: (1) challenged
a land use that would be unlawful without a special use
permit; (2) alleged they would suffer special damages
if the use is permitted; and (3) provided evidence of
increased traffic, increased water runoff, parking, and
safety concerns, as well as the secondary adverse effects

that would result from the challenged use. 362 N.C. at
643–44, 669 S.E.2d at 282–83. Recently, this Court applied
the standard set forth in [Mangum ] and concluded that a
petitioner challenging her neighbor's application for a use
permit on the basis that the proposed use would reduce
the value of the petitioner's property was sufficient to

establish the petitioner had standing. [ Sanchez v. Town
of Beaufort, 211 N.C.App. 574, 579, 710 S.E.2d 350, 353–
54, disc. review denied, 365 N.C. 349, 717 S.E.2d 745
(2011).]

We discern no meaningful distinction between [Mangum
], Sanchez, and the present case. Here, petitioners testified
to their concerns that the alleged unlawful approval of
the Training Facility would increase noise levels, had the
potential to result in groundwater and soil contamination,
and threatened the safety of anyone on their property
due to stray bullets. These problems, petitioners contend,
would result in a decrease in their property values. We
conclude this evidence was sufficient to establish standing
to challenge [the intervenor-respondent's] proposed land
use.

Fort v. Cnty. of Cumberland, 218 N.C.App. 401, 404–05, 721
S.E.2d 350, 353–54 (citations and quotation marks omitted),
disc. review denied, 366 N.C. 401, 735 S.E.2d 180 (2012).
[11]  *349  The fact that respondent owns property

“immediately adjacent to or in close proximity to the subject
property” also bears some weight on the issue of whether
the party will suffer special damages, but status as an
adjacent landowner alone is insufficient to confer standing.

Mangum, 362 N.C. at 644, 669 S.E.2d at 283.

In Kentallen, the petitioner was an adjoining landowner
who challenged the issuance of a special exception permit
to the respondents allowing construction of a “thirty-foot
by thirty-five-foot addition to a metal storage building”
which was “located less than the required twenty feet from
the rear boundary” of the respondents' lot; the building
was a nonconforming use under the applicable ordinance.
Kentallen, 110 N.C.App. at 768, 431 S.E.2d at 231–32. The
petitioner alleged that the view of the building “would not
be visually attractive.” Id., 431 S.E.2d at 231–32. This Court
held that the petitioner was not an aggrieved party:

In this case, [the petitioner's] allegation
that it is the “owner of adjoining
property” does not satisfy the pleading
requirement, in that there is no
allegation relating to whether and in
what respect [the petitioner's] land
would be adversely affected by the
[Board of Adjustment for the Town of
Hillsborough's] issuance of the special
exception permit. Furthermore, the
evidence presented before the Board,
that the requested construction would
increase “the negative impact” on the
petitioner's property and “would not
be visually attractive,” is much too
general to support a finding that [the
petitioner] will or has suffered any
pecuniary loss to its property due to the
issuance of the permit.

Id. at 770, 431 S.E.2d at 233 (brackets omitted).

[12]  [13]  Vague, general allegations that a property use
will impair property values in the general area also will not
confer standing. In Lloyd v. Town of Chapel Hill, this Court
held that the parties' allegation that they “owned property
in the immediate vicinity of that upon which variances
[from a town ordinance] had been sought and that grant of
the variances would materially adversely affect the value
of [their] property” did not demonstrate “special damages

distinct from the rest of the community.” Lloyd v. Town
of Chapel Hill, 127 N.C.App. 347, 351, 489 S.E.2d 898,
900 (1997) (citation, quotation marks, and brackets omitted).
Similarly, in Davis v. City of Archdale, this Court held
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that the parties' allegation that *350  rezoning ordinances
would diminish the value of their property because they
would increase “traffic on roads which already carry traffic
volumes **879  in excess of capacity and [would] increase[ ]
demands upon already overburdened public utilities” did not
demonstrate “special damages distinct from those of the rest

of the community.” Davis v. City of Archdale, 81 N.C.App.
505, 508, 344 S.E.2d 369, 371 (1986). In these cases, although
the challengers to the land use alleged impairment of property
values, the allegation was general for the entire neighborhood
or area and not specific to a certain parcel of property.

See id., 344 S.E.2d at 371; Lloyd, 127 N.C.App. at
351, 489 S.E.2d at 900. And we note that even assuming
that respondent's allegations are true and the proposed use
will actually adversely affect property values in the general
vicinity, because this type of effect is not distinct to the
particular landowner who is challenging a land use, this factor

alone does not confer standing. See Davis, 81 N.C.App. at

508, 344 S.E.2d at 371; Lloyd, 127 N.C.App. at 351, 489
S.E.2d at 900.

Several cases have provided examples of the types of special
damages which will give a landowner standing to challenge
a land use decision. In Mangum, our Supreme Court held
that several adjacent and nearby landowners' allegations that
the issuance of a special use permit for the construction
of an adult establishment would cause “vandalism, safety
concerns, littering, trespass, and parking overflow from the
proposed business to [the parties'] adjacent or nearby lots”

demonstrated special damages. Mangum, 362 N.C. at
645–46, 669 S.E.2d at 283–84. Similarly, in Sanchez, the
petitioner's home was in a waterfront historic district across
the street from the “Carpenter Cottage”; the respondent
purchased the Carpenter Cottage and applied for a permit
to demolish the cottage and build a one-and-one-half story
structure which would block the petitioner's view of the

water. Sanchez, 211 N.C.App. at 575–76, 710 S.E.2d
at 351–52. The petitioner objected to the height of the

respondent's proposed structure. Id. at 576, 710 S.E.2d
at 352. The historic commission denied the application
due to the proposed structure's height; the respondent
appealed to the board of adjustment, which found that the
commission's height limitation was “arbitrary and capricious”
and remanded to the commission for issuance of a permit.

Id. at 577, 710 S.E.2d at 352. The superior court affirmed
the decision of the board of adjustment, and this Court

affirmed. Id. at 577, 583, 710 S.E.2d at 352, 356. On the
issue of standing, this Court noted the petitioner's allegations
that the proposed structure “would interfere with her use of
her property by causing her to lose her private waterfront
view” and that “the loss of this view would reduce the value
of [her] property by at least *351  $100,000” as sufficient

to show that she suffered special damages. Id. at 579, 710

S.E.2d at 353–54. 4

[14]  In this case, respondent alleged that she would
suffer special damages because the Cherry–Gordon house
is “directly across the street from her home” and that its
architectural incongruity would “harm the character of the
neighborhood and contribute to erosion of the neighborhood's
value[.]” On appeal, her arguments are purely aesthetic or are
not distinct to her property. She notes that her

home sits directly across from the Cherry–Gordon property
on a narrow street with no sidewalks. The front setbacks
are especially shallow, with the two-story Cherry–Gordon
dwelling only less than fifteen feet from the curb.
[Respondent's] home features a wide front porch and many
front windows.

At the September 2013 [Commission] meeting,
[respondent] opposed the 516–COA application for
including multiple incongruous elements. Taking that
allegation of incongruity as true, the Cherry–Gordons'
proposed design would have dominated the view and vista
from [respondent's] front windows, porch and yard with an
incongruous structure. [Respondent] also addressed several
adverse effects that would result [from] such incongruity,
including **880  reduced property values and impaired
enjoyment of the neighborhood.

(Citations omitted.)
But these allegations do not demonstrate special damages
distinct to respondent, other than the view from her front
porch; rather, respondent alleges a generalized damage
to the overall neighborhood—“reduced property values
and impaired enjoyment of the neighborhood.” The mere
fact that respondent's home is “directly across the street”
from the Cherry–Gordon house does not constitute special

damages. See Mangum, 362 N.C. at 644, 669 S.E.2d at
283; Kentallen, 110 N.C.App. at 770, 431 S.E.2d at 233.
Respondent's allegation is akin to the allegations in Kentallen,
Lloyd, and Davis, where this Court held that the party had
*352  failed to allege special damages. See Kentallen, 110
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N.C.App. at 770, 431 S.E.2d at 233; Lloyd, 127 N.C.App.

at 351, 489 S.E.2d at 900; Davis, 81 N.C.App. at 508, 344
S.E.2d at 371; Sarda v. City/Cty. of Durham Bd. of Adjust., 156
N.C.App. 213, 215, 575 S.E.2d 829, 831 (2003) (“Petitioners'
mere averment that they own land in the immediate vicinity
of the property for which the special use permit is sought,
absent any allegation of special damages distinct from the rest
of the community in their Petition, is insufficient to confer
standing upon them.”) (citation and quotation marks omitted).
Respondent makes no allegation of damages particular to
her property like the allegation of potential “vandalism,
safety concerns, littering, trespass, and parking overflow”
inMangum or the allegation of the loss of a waterfront view
and the resulting reduction of market value of the property in

Sanchez. See Mangum, 362 N.C. at 645–46, 669 S.E.2d

at 283–84; Sanchez, 211 N.C.App. at 579, 710 S.E.2d
at 353–54. Because respondent has failed to even allege
special damages, she is not an aggrieved party and thus lacks
standing to contest the Committee's decisions. See Casper,

186 N.C.App. at 458, 651 S.E.2d at 301; N.C. Gen.Stat. §
160A–400.9(e).

iii. Respondent's Opportunity to Allege Standing
[15]  [16]  Respondent responds that she did not have

an opportunity to allege standing before the Board. But
respondent's argument is not so much that she did not have
the opportunity but that she did not realize that she needed
to make a showing of her special damages. She actually had
multiple opportunities to allege standing before the Board.
After retaining counsel, respondent submitted two separate
Applications for Review of the Committee's decisions to
the Board. The Applications for Review were on forms
provided for this purpose. The form has some instructions and
questions with blanks for answers. The second page of the
form includes the following section of instructions:

General Statute 160A–400.9(e) provides that “An
appeal may be taken to the Board of Adjustment from the
Commission's action in granting or denying any certificate,
which appeals (i) may be taken by any aggrieved party, (ii)
shall be taken within times prescribed by the preservation
commission by general rule, and (iii) shall be in the nature
of Certiorari. Any appeal from the Board of Adjustment's
decision in any such case shall be heard by the Superior
Court of the County in which the municipality is located.”

Appeals in the nature of Certiorari means that the Board
of Adjustment may review your case, but any review
must *353  be on the record of the case presented to the
Commission and no new evidence can be introduced at this
hearing.

To clearly present your case, attach to this application the
adopted minutes of the Commission meeting(s) (attached

hereto as Exhibit A), 5  copies of your COA application,
any exhibits presented to the Commission during the
hearing(s), copies of pertinent excerpts from the rules
of procedure of the Commission, and any other relevant
documents that were presented at the hearing. These copies
must be obtained from the Commission to ensure **881
that they are from the official record of the case. The
Commission will forward any physical evidence in the
record (photos, material samples, audiotape, etc.) to the
[Board] for review during the hearing on your appeal.

EXPLAIN TO THE BOARD HOW
YOU ARE AN AGGRIEVED
PARTY:

The Application for Review form quotes the applicable

statute, N.C. Gen.Stat. § 160A–400.9(e), as we discussed
above, and explains the appeal process. In boldface and
capitalized letters, the Application for Review form then
asks the applicant to explain why she has standing, since
only an “aggrieved party” may have standing to challenge
the Commission's decision. Respondent argues: “Allowing
the City [of Raleigh] to successfully challenge standing on
the basis of an application that uses the word ‘aggrieved,’
but without any language as to special damages, would be
contrary to the concept and principles of notice pleading.”
Essentially, respondent argues that her application was
sufficient to give “notice” of the basis for her claim, and that
she should not be required to set forth specific allegations
of her special damages, particularly since the Application
for Review form did not set forth a definition of the term
“aggrieved party.” But the Application for Review form
goes above and beyond the call of duty in setting forth the
applicable statute and general appeal procedure. Ignorance
of the law is no excuse; a party does not need notice that
she must allege standing because standing is a jurisdictional
prerequisite and the complaining party bears the burden of
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alleging in its pleadings that it has standing. See Smith, 186
N.C.App. at 653, 652 S.E.2d at 357; Kentallen, 110 N.C.App.

at 769, 431 S.E.2d at 232; Neuse River Found., 155

N.C.App. at 113, 574 S.E.2d at 51;  *354  N.C. Gen.Stat.
§ 160A–400.9(e). In addition, even after the Commission
moved to dismiss her appeal for lack of standing and
the Board invited the parties to submit written responses,
respondent failed to allege special damages.
Respondent also notes that the Board did not properly
consider the issue of standing and if it had, she would have
sought to supplement her evidence earlier in the process.
Essentially, this argument is that the Board failed to directly
address her standing and if it had, she would have submitted
additional evidence. We agree that the Board should have
explicitly ruled upon the Commission's motion to dismiss
for lack of standing, but as the Board's counsel noted at
the 10 March 2014 hearing, the Board obviously found that
respondent had standing since otherwise it would not have
considered respondent's appeal and ruled in her favor. But
standing is a jurisdictional issue, which this Court would have
to consider on appeal de novo, even if the Commission had
not filed a motion to dismiss raising this defense, and even
if the Commission, Board, and Superior Court had all failed
to address it. See Fort, 218 N.C.App. at 404, 721 S.E.2d at
353 (“Whether a party has standing to maintain an action
implicates a court's subject matter jurisdiction and may be
raised at any time, even on appeal.”) (citation and quotation
marks omitted).

Even though the Board failed to directly rule upon the
motion to dismiss, this does not relieve respondent of her
burden to allege standing in her pleadings since standing is

a jurisdictional prerequisite. See Smith, 186 N.C.App. at
653, 652 S.E.2d at 357; Kentallen, 110 N.C.App. at 769,

431 S.E.2d at 232; Neuse River Found., 155 N.C.App. at

113, 574 S.E.2d at 51; N.C. Gen.Stat. § 160A–400.9(e).
In any event, the Commission raised the issue of respondent's
standing in its first responsive pleading, thus highlighting
the need for support for her status as an aggrieved party. In
sum, we hold that respondent had multiple opportunities to
allege standing before the Board. We therefore hold that the
trial court did not err in concluding that respondent lacked
standing despite the Board's failure to directly address the
issue.

B. Respondent's Motion to Supplement the Record

Respondent next contends that the trial court erred in denying
her motion to supplement the record to include two affidavits
addressing the issue of standing. One was her own affidavit
and the other an affidavit **882  from Michael R. Ogburn,
a real estate appraiser.

*355  i. Standard of Review

N.C. Gen.Stat. § 160A–393(j) provides that the trial court
“may, in its discretion, allow the record to be supplemented
with affidavits, testimony of witnesses, or documentary or
other evidence if, and to the extent that, the record is
not adequate to allow an appropriate determination of the
following issues: (1) Whether a petitioner or intervenor

has standing.” N.C. Gen.Stat. § 160A–393(j) (2013)
(emphasis added). “To demonstrate an abuse of discretion,
the appellant must show that the trial court's ruling was
manifestly unsupported by reason, or could not be the product

of a reasoned decision.” Terry's Floor Fashions, Inc. v.
Crown Gen. Contr'rs, Inc., 184 N.C.App. 1, 17, 645 S.E.2d
810, 820 (2007) (citation omitted), aff'd per curiam, 362 N.C.
669, 669 S.E.2d 321 (2008).

ii. Analysis
[17]  Respondent moved to supplement the record to include

two affidavits addressing the issue of standing. Respondent's
brief fails to state any reason why the trial court's decision
not to allow supplementation of the record was “manifestly

unsupported by reason[.]” See id., 645 S.E.2d at 820
(citation omitted). The legal authority cited for her claim of
abuse of discretion is a general reference to our Supreme
Court's statement in Mangum that

the North Carolina Constitution confers standing on those
who suffer harm: “All courts shall be open; and every
person for an injury done him in his lands, goods, person,
or reputation shall have remedy by due course of law.” N.C.
Const. art. I, § 18.

See Mangum, 362 N.C. at 642, 669 S.E.2d at 281–82
(brackets and ellipsis omitted). This statement is true, but
it does not explain how the trial court may have abused its
discretion in denying respondent's request to supplement the
record. As discussed above, the initial appeal form directed
respondent to state why she was an “aggrieved party,” but
she failed to allege any special damages. The Commission
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raised the issue of respondent's standing before the Board, and
respondent again had multiple opportunities before the Board
to present evidence to support her standing but failed to do so.
In fact, respondent's motion to supplement was not filed until
7 August 2014, about nine months after her initial Application
for Review in which she had the burden of demonstrating
why she would have standing to obtain review and only 18
days before the 25 August 2014 hearing before the Superior
Court. This delay *356  alone could justify the trial court's
discretionary denial of her motion. In addition, respondent
had already submitted a tremendous amount of information
as part of her opposition to the Commission's approval; the
record in this case is over 1,200 pages.
We also note that the affidavits which she proffered as
supplements add very little new substantive information to
the already voluminous record and would not have provided
a basis for standing. Respondent's own affidavit details the
location of her home, her education and experience as a
real estate broker, her opinion that the Cherry–Gordon house
is “significantly incongruous” with the Oakwood Historic
District, and details regarding the neighborhood. The only
item of alleged impact upon respondent's property which
could arguably be considered as distinct from the entire
neighborhood noted in the affidavit is her complaint of
increased traffic from people “gawk[ing]” at the “modernist
house[.]” As “an example” of the Cherry–Gordon house's
impact on her property, she avers:

[N]ews reporters and other media
agents staked out in front of
and around my property waiting
to ambush me with the intention
of obtaining unscheduled interviews.
Upon information and belief, it is
[petitioners] and their agents who
have fomented a significant amount
of media coverage in this matter. This
unwanted attention creates ingress
and egress problems as well as a
significant amount of anxiety for my
husband and [me]. As a result of
stories published in, among others,
the News & Observer, Vanity Fair,
Boston Globe, Seattle Times, and New
York Times as well as a feature
on the Today Show, I have **883
received dozens of unsolicited emails
and phone calls expressing rude,

harassing, and graphic commentary
on my involvement in this matter,
even though I am only exercising my
statutory right to seek review of a COA
approval.

Even if the Cherry–Gordon house has generated
increased “gawk[er]” traffic and unwanted media attention,
respondent's affidavit indicates that the traffic increased due
to the publicity surrounding the challenge to the construction
of the Cherry–Gordon house. This is simply not the sort of
increased traffic our prior cases have addressed as part of the
basis for standing of an adjacent property owner to challenge
a permit, since traffic is not generated by the usual or intended
use of the Cherry–Gordon house or property itself but is
generated only by the media coverage of the controversy
surrounding its construction. The *357  Cherry–Gordon
house is a 2,580–square–foot single-family residence, and the
record shows that it would generate exactly the same type of
“traffic” in its normal use as respondent's home or any other
single-family residence of similar size.

The second affidavit provides some additional information
regarding respondent's allegations regarding impairment of
property values. The affidavit of Michael R. Ogburn details
Mr. Ogburn's qualifications as a real estate appraiser and his
opinion that respondent's property “will be adversely affected
in terms of property value and marketability by the existence
of the [Cherry–Gordon house] and that those effects, from a
residential housing market standpoint, would be significant.”
This affidavit could arguably demonstrate a claim of special
damages due to a decrease in respondent's property value (and
not to the property values in the neighborhood generally), but
as noted above, allegations of a decrease in value alone are
not sufficient. See Fort, 218 N.C.App. at 404, 721 S.E.2d at
353 (“A property owner does not have standing to challenge
another's lawful use of her land merely on the basis that
such use will reduce the value of her property.”). Although
the parties dispute whether the Cherry–Gordon house is
architecturally congruous with the Oakwood Historic District,
petitioners' use of the property for a single-family residence
is clearly lawful, and Mr. Ogburn's affidavit does not address
any sort of secondary impacts upon respondent's property,
such as traffic, noise, light, odors, runoff, or any other sort
of potential damage generated by the use of petitioners'
property. Overall, the trial court's decision to deny the motion
to supplement was entirely reasonable, and we hold that the

54

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026998983&pubNum=0000711&originatingDoc=Ia158e7e1d4b711e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_711_353&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_353 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026998983&pubNum=0000711&originatingDoc=Ia158e7e1d4b711e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_711_353&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_353 


Cherry v. Wiesner, 245 N.C.App. 339 (2016)
781 S.E.2d 871

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 13

trial court did not abuse its discretion in denying respondent's
motion to supplement the record.

III. Conclusion

For the foregoing reasons, we affirm the trial court's order.

AFFIRMED.

Judges CALABRIA and McCULLOUGH concur.

All Citations

245 N.C.App. 339, 781 S.E.2d 871

Footnotes

1 We refer to the Cherry–Gordon house as an existing home instead of a proposed home, since petitioners
elected to proceed with construction of the home despite the pendency of this appeal, understanding the risk
that they could be required to demolish it.

2 The record does not provide a date for the Commission's answer and motion to dismiss.

3 “The board of adjustment shall hear and decide appeals from decisions of administrative officials charged
with enforcement of the zoning or unified development ordinance and may hear appeals arising out of any

other ordinance that regulates land use or development[.]” N.C. Gen.Stat. § 160A–388(b1) (2013).

4 But as to the substantive issue—the approval of the proposed structure—the petitioner lost, since this Court

agreed with the board of adjustment that the commission's height limitation was arbitrary. Id. at 582–83,
710 S.E.2d at 356. In other words, the damage to the petitioner's property value and view gave her standing

but did not determine her claim on the merits. See id., 710 S.E.2d at 356.

5 Respondent inserted this portion in bold in her first Application for Review and attached the minutes of the
Committee's 9 September 2013 hearing as Exhibit A. The remainder of the text quoted is from the form itself.

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Alien petitioned for review of final order of deportation
issued by the Board of Immigration Appeals (BIA). The

Court of Appeals, Rymer, Circuit Judge, 276 F.3d 517,
entered order dismissing petition. On rehearing en banc, the
Court of Appeals, Thomas, J., held that Board of Immigration
Appeals (BIA) violated alien's right to due process, in
connection with Attorney General's appeal of decision of
immigration judge granting alien's application for suspension
of deportation, by stating that it was entirely precluded from
considering new evidence bearing on whether deportation
would result in extreme hardship to alien and his dependents,
including evidence that, in the eight years intervening
between immigration judge's decision and proceedings before
BIA, alien's daughter had been diagnosed as suffering from
serious medical condition for which treatment was readily
available in the United States, but for which such treatment
was likely unavailable if alien was deported.

Petition granted; case remanded.

Trott, Circuit Judge, dissented and filed opinion with which
O'Scannlain, Gould, Tallman, and Rawlinson concurred.

West Headnotes (12)

[1] Aliens, Immigration, and
Citizenship Jurisdiction and venue

Under transitional rules of the Illegal
Immigration Reform and Immigrant
Responsibility Act (IIRIRA), Court of Appeals
lacks jurisdiction to review discretionary
determinations of the Board of Immigration
Appeals (BIA) of whether an alien seeking
suspension of deportation has met statutory
eligibility requirement by demonstrating
“extreme hardship,” and also lacks jurisdiction
to review BIA's discretionary decision of
whether to grant suspension once eligibility is
determined. Immigration and Nationality Act,

§ 244(a)(1), 8 U.S.C.(1994 Ed.) § 1254(a)
(1); Omnibus Consolidated Appropriations Act,
1997, § 309(c)(4)(E), 110 Stat. 3009.

5 Cases that cite this headnote

[2] Aliens, Immigration, and
Citizenship Jurisdiction and venue

While, under transitional rules of the
Illegal Immigration Reform and Immigrant
Responsibility Act (IIRIRA), Court of Appeals
lacks jurisdiction to review discretionary
determinations of Board of Immigration Appeals
(BIA) of whether an alien seeking suspension
of deportation has met statutory eligibility
requirement by demonstrating “extreme
hardship,” and also lacks jurisdiction to review
BIA's discretionary decision of whether to
grant suspension once eligibility is determined,
it retains power to review constitutional due
process challenges to immigration decisions.
U.S.C.A. Const.Amend. 5; Immigration and

Nationality Act, § 244(a)(1), 8 U.S.C.
(1994 Ed.) § 1254(a)(1); Omnibus Consolidated
Appropriations Act, 1997, § 309(c)(4)(E), 110
Stat. 3009.

11 Cases that cite this headnote

[3] Aliens, Immigration, and
Citizenship Constitutional questions

On constitutional due process challenges to
immigration decision, Court of Appeals' review
is de novo, and when deciding whether agency
procedures comport with due process, Court does
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not defer to the agency. U.S.C.A. Const.Amend.
5.

12 Cases that cite this headnote

[4] Constitutional Law Non-citizens;  aliens

Due Process Clause applies to all persons' within
the United States, including aliens, whether their
presence here is lawful, unlawful, temporary, or
permanent. U.S.C.A. Const.Amend. 5.

[5] Constitutional Law Proceedings in
general

Decision of the Board of Immigration Appeals
(BIA) violates due process if proceeding was so
fundamentally unfair that alien was prevented
from reasonably presenting his case. U.S.C.A.
Const.Amend. 5.

8 Cases that cite this headnote

[6] Constitutional Law Proceedings in
general

Although there is no administrative rule
requiring the Board of Immigration Appeals
(BIA) to review all relevant evidence submitted
on appeal, the Due Process Clause requirement
of full and fair hearing mandates that the Board
do so in its capacity as a reviewing tribunal.
U.S.C.A. Const.Amend. 5.

2 Cases that cite this headnote

[7] Constitutional Law Admission and
exclusion;  deportation

Board of Immigration Appeals (BIA) violated
alien's right to due process, in connection
with Attorney General's appeal of decision of
immigration judge granting alien's application
for suspension of deportation, by stating that
it was entirely precluded from considering new
evidence bearing on whether deportation would
result in extreme hardship to alien and his
dependents, including evidence that, in the eight
years intervening between immigration judge's
decision and proceedings before BIA, alien's
daughter had been diagnosed as suffering from

serious medical condition for which treatment
was readily available in the United States, but
for which such treatment was likely unavailable
if alien was deported; BIA did not exclude
evidence based on its relevance or admissibility,
but upon theory that it, as appellate court, was
categorically barred from considering evidence,
and alien, as prevailing party below, had
no alternate means of introducing evidence.
U.S.C.A. Const.Amend. 5.

1 Case that cites this headnote

[8] Aliens, Immigration, and
Citizenship Admissibility

On appeal from decision of immigration judge
on application for suspension of deportation,
Board of Immigration Appeals (BIA) is not
obligated to accept all evidentiary materials
tendered after immigration hearing, but may
place appropriate restrictions on type of evidence
it will consider and set standards for relevancy
and admissibility; however, inasmuch as the BIA
is charged with determination of facts as they
exist at the time case is finally decided, BIA may
not categorically refuse to consider any tendered
supplemental evidence at all.

3 Cases that cite this headnote

[9] Aliens, Immigration, and
Citizenship Remand

Following determination that the Board
of Immigration Appeals (BIA) had erred
in categorically excluding any supplemental
evidence offered by alien upon question
of whether he satisfied “undue hardship”
standard for obtaining suspension of deportation,
without regard to the evidence's relevance or
admissibility, Court of Appeals could not address
questions concerning alien's eligibility for relief,
but had to remand to the BIA; as regards question
of extreme hardship, evaluation of relevant
evidence had to be reserved for the BIA.

12 Cases that cite this headnote
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[10] Aliens, Immigration, and
Citizenship Effect of irregularities; 
 harmless or prejudicial error

As predicate to obtaining relief for violation of
his procedural due process rights in immigration
proceedings, alien must show that this violation
prejudiced him. U.S.C.A. Const.Amend. 5.

2 Cases that cite this headnote

[11] Aliens, Immigration, and
Citizenship Effect of irregularities; 
 harmless or prejudicial error

Alien is “prejudiced” by a violation of his
procedural due process rights in immigration
proceedings, as required for him to obtain relief
based on this violation, where alien's rights are
violated in such a way as to potentially affect
outcome of deportation proceedings. U.S.C.A.
Const.Amend. 5.

7 Cases that cite this headnote

[12] Aliens, Immigration, and
Citizenship Effect of irregularities; 
 harmless or prejudicial error

Board of Immigration Appeals' (BIA's) violation
of alien's due process rights, in connection
with Attorney General's appeal of decision of
immigration judge granting alien's application
for suspension of deportation, in indicating
that it was barred from considering any new
evidence bearing upon whether deportation
would result in extreme hardship to alien and
his dependents, had potential for likely altering
BIA's decision to reverse immigration judge's
finding that alien had demonstrated requisite
extreme hardship, and thus was prejudicial;
evidence in question, including evidence that,
in eight years intervening between immigration
judge's decision and proceedings before BIA,
alien's daughter had been diagnosed as suffering
from serious medical condition for which
treatment was readily available in the United
States but for which such treatment was likely
unavailable if alien was deported, was type of
evidence that BIA had considered in past as
bearing on hardship inquiry, and alien's case was

extremely close one, and had resulted in split
decision by BIA to reverse immigration judge's
decision. U.S.C.A. Const.Amend. 5.

3 Cases that cite this headnote

Attorneys and Law Firms

*368  Jonathan M. Kaufman, Kaufman Law Office, San
Francisco, CA, for the petitioner.

Michael T. Dougherty (briefed) and David Kline (argued),
United States Department of Justice, Civil Division, Office
of Immigration Litigation, Washington, D.C., for the
respondent.

On Petition for Review of an Order of the Board of
Immigration Appeals. INS No. AXX–XXX–725.

Before SCHROEDER, Chief Judge, O'SCANNLAIN,
TROTT, TASHIMA, THOMAS, W. FLETCHER, GOULD,
PAEZ, BERZON, TALLMAN and RAWLINSON, Circuit
Judges.

Opinion by Judge Thomas; Dissent by Judge Trott.

OPINION

THOMAS, Circuit Judge.

In the book Bang the Drum Slowly, members of the fictional
New York Mammoths amused themselves by drawing in
dupes with a card scam known as “Tegwar,” which was
an acronym for “The Exciting Game Without Any Rules.”
Mark Harris, BANG THE DRUM SLOWLY 8 (Alfred A.
Knopf, Inc.1956). The mark, lured into the game by the
players' enthusiasm, would be given a handful of cards and
encouraged to make wild bids using a weird vocabulary of
calls that changed from round to round. Id. at 48, 60–64. The
poor cluck would always lose but would be reassured of the
game's legitimacy by the veneer of rationality that appeared
to overlie the seemingly sophisticated game.

For years, the Board of Immigration Appeals (“BIA”) played
a variant of Tegwar in its procedural treatment of appeals from
suspension of deportation decisions issued by immigration
judges (“IJs”). Until recently, aliens who could demonstrate
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extreme hardship were eligible for suspension of deportation.
Under the unique directives applicable to this remedy, the BIA
was required to decide eligibility for suspension based, not on
the facts that existed as of the time of the hearing before the
IJ, but on the facts as they existed when the BIA issued its
decision.

The BIA's factual determination was impeded by the
extraordinary length of time between the IJ and BIA
decisions, a period that sometimes lasted as long as a decade.
In this case, it took the BIA eight years to decide the
appeal. Naturally, life goes on while the wheels of justice
turn, and inevitably developments occur that are relevant to
the determination of whether an alien would suffer extreme
hardship. Despite being charged with finding the facts as they
existed at the time of its decision, the BIA did not establish
any formal or consistent procedures during the period relevant
to this case for the submission of evidence that became
available after the IJ hearing.

*369  The informal custom and practice of the BIA
varied wildly, with the BIA in some cases declaring itself
the ultimate fact-finder and accepting tendered evidence
in various forms, and in other cases, such as this one,
categorically rejecting evidence on the ground that it was a
purely appellate body. The net result was a process without
rules, with an administrative body that morphed without any
consistency from fact-finding to pure appellate review of a
fixed record.

The remedy of suspension of deportation now has been
replaced by statute, and the function of the BIA has now
been changed by regulation. This case presents the question of
whether the now-repealed procedures to which petitioner was
subjected violated his right to due process of law. Under the
circumstances presented by this case, we conclude that they
did and grant the petition for review.

I

Because we are concerned in this case about how things
were, not how they are, some historical context is
important. Until 1940, immigration law did not provide
any exceptions to a deportation order. “[T]he deportation
statute unyieldingly demanded that an alien illegally in the
United States be deported; no deviations were mentioned
in the law.” GORDON, MAILMAN & YALE–LOEHR,
IMMIGRATION LAW  and PROCEDURE § 74.01[1],

74–4.1 (Rev. ed.2002) (hereinafter referenced as “Gordon,
Mailman” unless the citation is to other editions of the
treatise). The sole mechanism at that time for a deportable
alien to remain in the United States was a private bill passed
by Congress pursuant to Art. I, § 7, of the Constitution.

INS v. Chadha, 462 U.S. 919, 933, 103 S.Ct. 2764 (1983).
Confronted with a large number of compassionate cases
presented by aliens who had “established deep roots in our
soil,” Congress passed the Alien Registration Act of 1940,
which granted the Attorney General the authority to suspend
deportation in certain cases, subject to a Congressional
override. Gordon, Mailman § 74.07[2][a], 74–68. The statute
was amended in 1948 “to broaden the categories of aliens

eligible for suspension of deportation.” Chadha, 462 U.S.
at 933, 103 S.Ct. 2764. The 1948 amendments also repealed
the Congressional override provisions and restricted the
Attorney General from canceling a deportation unless both

houses of Congress voted to approve the action. Chadha,
462 U.S. at 933, 103 S.Ct. 2764.

The Immigration and Naturalization Act of 1952 permitted
one house of Congress to veto the Attorney General's

suspension of deportation. Id. at 934, 103 S.Ct. 2764.
This procedure was stricken as an unconstitutional violation

of the separation of powers, first by our Court, Chadha
v. INS, 634 F.2d 408 (9th Cir.1980), and then by the

Supreme Court, Chadha, 462 U.S. at 959, 103 S.Ct.
2764. Thereafter, the power to suspend deportation was
vested solely in the Attorney General, and suspension of
deportation became an exclusively administrative process.
Gordon, Mailman § 74.07[2][e], 74–71. The Attorney
General delegated the authority to suspend deportation to
both the BIA and to IJs. Under the procedure applicable
during the relevant period, “the final approval of a suspension
application by an immigration judge or the Board of
Immigration Appeals[would] result in the prompt grant of
lawful permanent residence.” Id. at § 74.07[7](c), 74–129.

To receive a suspension of deportation, an alien was
required to make a formal application. The administrative
determination for suspension of deportation involved two
steps: (1) a determination of whether the statutory conditions
had been satisfied, which generally involved a question
*370  of law, and (2) a determination of whether ultimate

relief would be granted to those eligible, which involved the
exercise of discretion. Id.
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As to the former, Congress always has provided specific
statutory prerequisites for eligibility for suspension of
deportation. During the time period applicable to this case, an
alien would be eligible for suspension if (1) the applicant had
been physically present in the United States for a continuous
period of not less than seven years immediately preceding
the date of the application for suspension of deportation; (2)
the applicant was a person of good moral character; and (3)
deportation would result in extreme hardship to the alien or
to an immediate family member who was a United States

citizen or a lawful permanent resident. 8 U.S.C. § 1254(a)
(1) (repealed).

An application for suspension of deportation first would be
considered by an IJ, who would decide whether to grant
relief. The rules of evidence are not applicable to immigration

hearings. Saidane v. INS, 129 F.3d 1063, 1065 (9th

Cir.1997) (citing Baliza v. INS, 709 F.2d 1231, 1233 (9th
Cir.1983)). Thus, for example, hearsay testimony may be

considered. Olabanji v. INS, 973 F.2d 1232, 1234 (5th
Cir.1992). However, the proceeding must be conducted “in
accord with due process standards of fundamental fairness.”
Id.

Under procedures applicable during the relevant period, if the
IJ found statutory eligibility and elected to grant relief, the
case would then be referred to the INS district office, who
would decide whether to appeal the IJ's decision to the BIA. If
the IJ denied the application, the alien had the right to appeal
the denial to the BIA. Gordon, Mailman § 74.07[7][c], 74–
130.

Under procedures applicable at the time, the BIA was required
to reach its decision as to whether to grant the application
for suspension of deportation based on the facts existing
at the time it decided the appeal from the order issued
by the IJ. Chookhae v. INS, 756 F.2d 1350, 1352 (9th
Cir.1985). This factual examination was required because,
as we have noted, both the BIA and the IJ had been
delegated the authority to grant suspension of deportation.

Thus, as we noted in Santana–Figueroa v. INS, 644 F.2d
1354, 1357 (9th Cir.1981), the BIA's “discretion can be
properly exercised only if the circumstances are actually
considered.” We consistently have adhered to this view. See,

e.g., Gonzales–Batoon v. INS, 767 F.2d 1302, 1303 (9th
Cir.1985) (reversing and remanding BIA denial of suspension
for its failure to evaluate applicant's medical condition after

the Ninth Circuit expressly had instructed BIA to consider

such factor when making its decision); Figueroa–Rincon v.
INS, 758 F.2d 1345, 1345, superseded by 770 F.2d 766, 767–
68 (9th Cir.1985) (reversing and remanding for BIA's failure
to follow the court's instructions to consider the “emotional
and psychological hardship complicated by age” because
the BIA failed to consider the present circumstances in the
applicant's life).

Our Circuit is not alone. For over twenty years, federal
courts have directed the BIA to consider newly emerged facts
before adjudicating a suspension application. For example,

in Opoka v. INS, 94 F.3d 392 (7th Cir.1996), the Seventh
Circuit vacated a BIA denial of suspension and remanded
it with instructions for the BIA to consider the newly
conferred legal status on the applicant's wife and children
when evaluating the applicant's suspension claim. The wife's
status was legalized after the original suspension application
and the Seventh Circuit reasoned that if the husband's
application were considered “without recognizing the status
of his wife [the decision] would be futile and wasteful of

scarce judicial *371  resources.” Id. at 395. The Seventh
Circuit continued by stating that “[r]ather than improvidently
attempting to review a record that has been significantly
impacted by an agency decision,” the decision should be
remanded for the BIA to consider all factors in the case. Id.

See also Rodriguez–Gutierrez v. INS, 59 F.3d 504, 509–10
(5th Cir.1995) (reversing BIA denial of suspension because
it had failed to consider applicant's exemplary behavior in

the years subsequent to his criminal conviction); Cortes–
Castillo v. INS, 997 F.2d 1199, 1203 (7th Cir.1993) (where
BIA is given information unavailable to the IJ, it should
reexamine the equities and reevaluate the case) (internal

citation omitted); Luna v. INS, 709 F.2d 126, 128–29 (1st
Cir.1983) (Breyer, J.) (reversing and remanding BIA decision
in order to provide applicant a hearing to present evidence to
the BIA with respect to what happened in the applicant's life in

the four years since the IJ issued its decision); Ravancho v.
INS, 658 F.2d 169, 176 (3rd Cir.1981) (remanding matter for
consideration of evidence not considered by BIA, specifically
noting that its review of the BIA “extends at least to a
determination as to whether the procedure followed by the
Board in a particular case constitutes an improper exercise of
[the Attorney General's] discretion”) (emphasis added).
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Our decision in Chookhae is illustrative. We previously had
remanded the petition for review because the BIA had failed
to consider the relevant factors in determining economic
hardship. The BIA reviewed the record and issued a new
decision without allowing the submission of any further
evidence. We reversed and remanded with instructions that
the BIA “consider the current hardship to the citizen children
of the petitioner that would result from her deportation.”
756 F.2d at 1352 (emphasis supplied). In Chookhae, we
emphasized that “the appropriate exercise of the Attorney
General's discretion to suspend deportation is predicated
on a properly focused inquiry into the hardships claimed
by the petitioner.” Id. We instructed the BIA to conduct
an examination based on “a scope that is of more than
historical interest to Mrs. Chookhae, her children, the INS
and this court regarding the current, respective hardship that
the imminent deportation of Mrs. Chookhae would cause.”

Id. We recently reaffirmed this principle in Guadalupe–
Cruz v. INS, 240 F.3d 1209, 1212 (9th Cir.2001) (citing
Chookhae and remanding suspension application to BIA with
instructions to consider the current facts and petitioners'
current circumstances).

Indeed, not only did appellate courts require the BIA to
consider new evidence, appellate courts at the time invoked
their discretionary authority to admit new evidence into the

record pursuant to 28 U.S.C. § 2347(c) and 8 U.S.C.
§ 1105a(a)(4) (repealed 1996) and then remand the entire

record for consideration by the BIA. See, e.g., Saiyid v.
INS, 132 F.3d 1380, 1384–85 (11th Cir.1998) (considering
whether remand for the consideration of new evidence with
respect to suspension application admitted for the first time on
appeal was warranted under § 2347) (superceded by statute

on other grounds); Makonnen v. INS, 44 F.3d 1378, 1384–

86 (8th Cir.1995) (asylum); Bernal–Garcia v. INS, 852

F.2d 144, 147 (5th Cir.1988) (asylum); Becerra–Jimenez
v. INS, 829 F.2d 996, 1000–02 (10th Cir.1987) (voluntary

departure); Dolores v. INS, 772 F.2d 223, 226–27 (6th
Cir.1985) (per curiam) (motion to reopen with respect to

asylum); Coriolan v. INS, 559 F.2d 993, 1002–04 (5th
Cir.1977) (reversing denial and remanding matter under §
2347(c) for further consideration of the alien's asylum claim
after taking judicial notice of a human rights report that
was *372  outside of the record, which contended current
persecution existed in the country at issue).

The direction to consider current evidence was not an
invention of appellate courts. Rather, it was fully consistent
with the BIA's own practice of determining admissibility “on
the basis of the law and the facts existing at the time the

application is finally considered.” Matter of Kazemi, 19 I.

& N. Dec. 49, 51 (BIA 1984); see also Matter of Alarcon,
20 I. & N. Dec. 557, 562 (BIA 1992) (citing Kazemi ); Matter
of Correa, 19 I. & N. Dec. 130, 133–35 (BIA 1984); Matter
of Morgan, 13 I. & N. Dec. 283, 284 (BIA 1969) (“[T]he facts
as they now exist are determinative....”); Matter of K-, 9 I. &
N. Dec. 143 (1961), aff'd sub nom.; Klapholz v. Esperdy, 201
F.Supp. 294, 298–99 (S.D.N.Y.1961), aff'd, 302 F.2d 928, 929
(2d Cir.1962) (per curiam); see also Ali v. Reno, 22 F.3d 442,
448 n. 3 (2d Cir.1994) (citing Kazemi ).

The BIA's consideration of current evidence in making its
decisions in suspension of deportation cases was completely
consistent with its delegated responsibility. Unlike a normal
adjudicated case proceeding under the Administrative
Procedure Act, 5 U.S.C. § 554, et seq., the BIA never
was acting as a traditional appellate administrative body.
It was vested with the authority to exercise the discretion
granted by the Attorney General consistent with the statutory
requirements. Thus, in making the determination whether
an applicant was presently of good moral character and
would suffer extreme hardship, the BIA necessarily had
to consider the facts as they existed at the time of the
BIA decision. If, for example, the applicant had gone on a
murderous killing spree between the time of the IJ and BIA
decisions, that fact certainly would be relevant to determining
present “good moral character.” Similarly, new facts relevant
to the determination of extreme hardship that developed
after the IJ decision were necessarily material to the BIA's
independent determination as to an alien's statutory eligibility
for suspension and whether the Attorney General's discretion
should be exercised.

The practice of considering current evidence on appeal also
was consistent with the BIA's general powers during the
relevant period. At that time, the BIA retained enormous

discretionary power. United States ex rel. Accardi v.
Shaughnessy, 347 U.S. 260, 266, 74 S.Ct. 499, 98 L.Ed. 681

(1954); Kashefi–Zihagh v. INS, 791 F.2d 708, 711 (9th
Cir.1986) (noting the BIA's power to re-find the facts and
to accept new evidence on appeal). As the BIA itself has
described it, “the Board has had broad authority to engage
in a de novo review of the record underlying an Immigration
Judge's decision and make its own independent findings of
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fact, irrespective of those made by the Immigration Judge.”

In re S–H–, 23 I. & N. Dec. 462, 463–64 (BIA 2002).
The BIA itself exercises its broad discretion to make its own
independent findings of fact in suspension cases. See, e.g.,

Charlesworth v. INS, 966 F.2d 1323, 1325 (9th Cir.1992)
(“The Board is not required to defer to the immigration
judge's findings and conclusions. [Applicant's] argument that
the Board failed to do so miscomprehends the Board's role
in immigration proceedings: the [Board] has the power to
conduct a de novo review of the record, to make its own
findings, and independently to determine the legal sufficiency
of the evidence.”) (internal citations and quotation marks
omitted); Cordoba–Chaves v. INS, 946 F.2d 1244, 1249 (7th
Cir.1991) (observing that “[t]he BIA reviewed the entire
administrative record de novo” and affirming its authority to

do so); Castillo–Rodriguez v. INS; 929 F.2d 181, 185 (5th
Cir.1991) (observing that “the Board explicitly disclaimed
any reliance on *373  the immigration judge's credibility

findings”); Damaize–Job v. INS, 787 F.2d 1332, 1338 (9th
Cir.1986) (“The Board has the power to review the record de
novo and make its own findings of fact, including credibility
determinations.”); Noverola–Bolaina v. INS, 395 F.2d 131,
135 (9th Cir.1968) (finding that “[i]t is the common practice
of the Board to make its own independent findings of fact”);

Matter of Edwards, 20 I. & N. Dec. 191, 196 (BIA 1990)
(stating that “we have reviewed the record on a de novo basis”
and then explaining which parts of the record it weighed
and which parts it ignored in making its decision. Its offered
explanation for ignoring some evidence in the record was
“for purposes of expediency.”); Matter of B-, 7 I. & N. Dec.
1, 36 (1956) (decision by Attorney General finding that the
BIA had power to make independent findings of fact that
are contrary to those of an inquiry officer); GORDON &
ROSENFIELD, IMMIGRATION LAW AND PROCEDURE
§ 1.10(e), 1–58 (Rev. ed.1967) (excerpting statement by
the BIA Chair describing its function as “[u]nlike appellate
courts” and noting that the BIA conducted de novo review, not
review of the findings for substantial supporting evidence).

Although charged with the responsibility of considering
newly developed evidence in making determinations on
suspension of deportation, the BIA failed to adopt procedures
necessary to implement that responsibility during the relevant
period. Surprising as it may seem, there were no applicable
regulations at the time that permitted an applicant to move to
supplement the record while the appeal was pending. Instead,

the BIA elected to proceed with an ad hoc, case-by-case
approach.

This problem is not one of recent discovery. Almost ten years
ago, we described the BIA's procedures as “schizophrenic.”

Yepes–Prado v. INS, 10 F.3d 1363, 1372 (9th Cir.1993).
Indeed, during the relevant period, the BIA failed even to
define consistently the standard of review under which it
was considering the IJ's decision on suspension applications.
Judge Posner termed the practice “irresponsible” and
the government's argument supporting the procedure as

“incoherent[ ]” and “astonishing[ ].” Ortiz–Salas v. INS,

992 F.2d 105, 107 (7th Cir.1993). See also, Hazzard v.
INS, 951 F.2d 435, 440 n. 4 (1st Cir.1991) (observing that
although “[t]he BIA has the discretionary power to conduct
de novo review of an immigration judge's decision,” it “does
not invariably do so”). In response to the criticism set forth
in Yepes–Prado and Ortiz–Salas with respect to its lack of
consistent review standards, the BIA clarified that “when the
Board engages in a review of a discretionary determination
by an immigration judge, we rely upon our own independent
judgment in deciding the ultimate disposition of the case.”

Matter of Burbano, 20 I. & N. Dec. 872, 873 (BIA
1994). The issue presented on this case does not address the
adequacy of the BIA's standard of review. Rather, the inquiry
focuses on whether, within its exercise of such “independent
judgment,” the BIA considered new evidence offered on
appeal.

On occasion, the BIA itself has accepted new evidence

presented on appeal. See, e.g., Charlesworth, 966 F.2d
at 1325 (observing that BIA affirmed IJ decision after
considering a letter that the INS submitted with its appellate

brief); Hazzard, 951 F.2d at 437 (observing that BIA
affirmed IJ decision after considering evidence that the
applicant had requested be submitted with its appellate brief);
Matter of Godfrey, 13 I. & N. Dec. 790, 791 (BIA 1971)
(“[W]e ordinarily confine our review to a consideration
of the record alone, although in exceptional cases we do
receive and consider additional affidavits or other documents
not previously available.”); Matter *374  of Ss. Captain
Demosthenes, 13 I. & N. Dec. 345, 346 n. 1 (BIA 1969)
(accepting evidence submitted after the IJ decision).

The BIA also, on occasion, remanded the proceeding or
reopened the matter for consideration of new evidence by
an IJ. See, e.g., Matter of Li, 21 I. & N. Dec. 13, 18–19

62

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ieaa434aba62811e4a807ad48145ed9f1&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=0a21ef60c3874ce18421d2902e00ee9b&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035333504&pubNum=0001650&originatingDoc=I68b9fe9a89c611d9ac45f46c5ea084a3&refType=CA&fi=co_pp_sp_1650_463&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1650_463 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ia8d1726694cf11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=0a21ef60c3874ce18421d2902e00ee9b&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992106701&pubNum=0000350&originatingDoc=I68b9fe9a89c611d9ac45f46c5ea084a3&refType=RP&fi=co_pp_sp_350_1325&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1325 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991174544&pubNum=0000350&originatingDoc=I68b9fe9a89c611d9ac45f46c5ea084a3&refType=RP&fi=co_pp_sp_350_1249&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1249 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991174544&pubNum=0000350&originatingDoc=I68b9fe9a89c611d9ac45f46c5ea084a3&refType=RP&fi=co_pp_sp_350_1249&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1249 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Iebb96f17968711d9bc61beebb95be672&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=0a21ef60c3874ce18421d2902e00ee9b&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991068471&pubNum=0000350&originatingDoc=I68b9fe9a89c611d9ac45f46c5ea084a3&refType=RP&fi=co_pp_sp_350_185&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_185 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991068471&pubNum=0000350&originatingDoc=I68b9fe9a89c611d9ac45f46c5ea084a3&refType=RP&fi=co_pp_sp_350_185&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_185 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ifa79d6a18d4c11d9a707f4371c9c34f0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=0a21ef60c3874ce18421d2902e00ee9b&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986120522&pubNum=0000350&originatingDoc=I68b9fe9a89c611d9ac45f46c5ea084a3&refType=RP&fi=co_pp_sp_350_1338&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1338 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986120522&pubNum=0000350&originatingDoc=I68b9fe9a89c611d9ac45f46c5ea084a3&refType=RP&fi=co_pp_sp_350_1338&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1338 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968104877&pubNum=0000350&originatingDoc=I68b9fe9a89c611d9ac45f46c5ea084a3&refType=RP&fi=co_pp_sp_350_135&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_135 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968104877&pubNum=0000350&originatingDoc=I68b9fe9a89c611d9ac45f46c5ea084a3&refType=RP&fi=co_pp_sp_350_135&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_135 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I91beb2702bcf11dbb0d3b726c66cf290&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=0a21ef60c3874ce18421d2902e00ee9b&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990190731&pubNum=0001650&originatingDoc=I68b9fe9a89c611d9ac45f46c5ea084a3&refType=CA&fi=co_pp_sp_1650_196&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1650_196 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1955012669&pubNum=0001650&originatingDoc=I68b9fe9a89c611d9ac45f46c5ea084a3&refType=CA&fi=co_pp_sp_1650_36&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1650_36 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1955012669&pubNum=0001650&originatingDoc=I68b9fe9a89c611d9ac45f46c5ea084a3&refType=CA&fi=co_pp_sp_1650_36&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1650_36 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I2605b1e396fd11d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=0a21ef60c3874ce18421d2902e00ee9b&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993194193&pubNum=0000506&originatingDoc=I68b9fe9a89c611d9ac45f46c5ea084a3&refType=RP&fi=co_pp_sp_506_1372&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1372 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I2c521015957811d9a707f4371c9c34f0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=0a21ef60c3874ce18421d2902e00ee9b&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993091078&pubNum=0000350&originatingDoc=I68b9fe9a89c611d9ac45f46c5ea084a3&refType=RP&fi=co_pp_sp_350_107&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_107 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993091078&pubNum=0000350&originatingDoc=I68b9fe9a89c611d9ac45f46c5ea084a3&refType=RP&fi=co_pp_sp_350_107&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_107 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ib58ade5094c711d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=0a21ef60c3874ce18421d2902e00ee9b&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991204825&pubNum=0000350&originatingDoc=I68b9fe9a89c611d9ac45f46c5ea084a3&refType=RP&fi=co_pp_sp_350_440&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_440 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991204825&pubNum=0000350&originatingDoc=I68b9fe9a89c611d9ac45f46c5ea084a3&refType=RP&fi=co_pp_sp_350_440&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_440 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I91bf27692bcf11dbb0d3b726c66cf290&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=0a21ef60c3874ce18421d2902e00ee9b&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994259122&pubNum=0001650&originatingDoc=I68b9fe9a89c611d9ac45f46c5ea084a3&refType=CA&fi=co_pp_sp_1650_873&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1650_873 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994259122&pubNum=0001650&originatingDoc=I68b9fe9a89c611d9ac45f46c5ea084a3&refType=CA&fi=co_pp_sp_1650_873&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1650_873 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ia8d1726694cf11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=0a21ef60c3874ce18421d2902e00ee9b&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992106701&pubNum=0000350&originatingDoc=I68b9fe9a89c611d9ac45f46c5ea084a3&refType=RP&fi=co_pp_sp_350_1325&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1325 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992106701&pubNum=0000350&originatingDoc=I68b9fe9a89c611d9ac45f46c5ea084a3&refType=RP&fi=co_pp_sp_350_1325&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1325 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ib58ade5094c711d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=0a21ef60c3874ce18421d2902e00ee9b&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991204825&pubNum=0000350&originatingDoc=I68b9fe9a89c611d9ac45f46c5ea084a3&refType=RP&fi=co_pp_sp_350_437&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_437 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971018633&pubNum=0001650&originatingDoc=I68b9fe9a89c611d9ac45f46c5ea084a3&refType=CA&fi=co_pp_sp_1650_791&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1650_791 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969014529&pubNum=0001650&originatingDoc=I68b9fe9a89c611d9ac45f46c5ea084a3&refType=CA&fi=co_pp_sp_1650_346&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1650_346 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969014529&pubNum=0001650&originatingDoc=I68b9fe9a89c611d9ac45f46c5ea084a3&refType=CA&fi=co_pp_sp_1650_346&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1650_346 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995255905&pubNum=0001650&originatingDoc=I68b9fe9a89c611d9ac45f46c5ea084a3&refType=CA&fi=co_pp_sp_1650_18&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1650_18 


Ramirez-Alejandre v. Ashcroft, 319 F.3d 365 (2003)
03 Cal. Daily Op. Serv. 1340, 2003 Daily Journal D.A.R. 1703...

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 8

(BIA 1995) (remanding proceedings after evaluating new
evidence that was submitted on appeal. “Ordinarily, we would
not consider evidence first offered on appeal. However, in
this instance the issue to which this evidence pertains was
understandably not focused on below....”); Matter of Pena–
Diaz, 20 I. & N. Dec. 841, 845–46 (BIA 1994) (granting
motion to reopen and remanding for consideration of extreme
hardship in light of the equities accrued by respondent
during the years INS “has affirmatively permitted the alien
to remain” by failing to enforce final deportation order);
Matter of Flores–Gonzalez, 11 I. & N. Dec. 485, 488 (BIA
1966) (remanding for consideration of whether respondent
established good moral character from “the date of the filing
of his application for suspension of deportation up to and
including the final adjudication of the said application”).

Some of the BIA's remands to IJs were sua sponte; some
were pursuant to motions. As the BIA itself acknowledged,
the regulations did not provide a mechanism for a party to
request a remand. The remands were granted informally “as

a matter of motions practice.” See Matter of Coelho, 20 I.
& N. Dec. 464, 470 (BIA 1992) (“Motions to remand are not
expressly addressed by the Act or the regulations. However,
such motions are commonly addressed to the Board.”).

On other occasions, as in the instant case, the BIA has refused
to admit further evidence relevant to suspension relief into the
record, stating that it is categorically precluded from doing

so. See, e.g., Matter of S–A–, Int. Dec. # 3433 at 2 (BIA
2000) (accepting late brief but not supplemental evidence by
citing to Fedorenko's proposition that the BIA is an appellate

body); Matter of Fedorenko, 19 I. & N. Dec. 57, 74 (BIA
1984) (rejecting counsel's request made at the time of oral
argument to submit a letter in the record describing itself as
“an appellate body whose function is to review, and not to
create, a record”).

In short, despite its responsibility to consider current relevant
evidence in suspension cases, the BIA decided if and when
it would accept evidence on a haphazard, irregular basis,
without any written regulation or procedure, and with the
rules changing from case to case. To be blunt, counsel for
applicants were the marks in a game of Tegwar.

For many years, the lack of rules and procedures did not
have adverse consequences. The BIA was, for the most
part, current in its work. It heard appeals promptly and
dealt with records that were still warm. However, as delays

between the IJ and BIA hearings began to lengthen, the
problem became more acute. In Chookhae, there had been
a gap of five years between the IJ and BIA decisions,
which we deemed too lengthy for the BIA to rest on the
record that existed at the IJ hearing. 756 F.2d at 1352.
By the time of our decision in Chookhae, such delay was
not atypical. Last year, the Attorney General gave a press
conference at which he called the BIA's delays “shocking”
and “unacceptable,” noting that the BIA has “a massive
backlog of more than 56,000 pending cases” of which over
10,000 “are over three years old” and “[e]ven worse, there
are some ... that are more than seven years old.” Attorney
General John Ashcroft, Speech Announcing Administrative
Change to Board of Immigration Appeals (Feb. 6, 2002)
(transcript available at *375  http://www.usdoj.gov/ag/
speeches/ 2002/020602transcriptadministrativechangetobi)
(hereinafter “Attorney General Speech”); see also Board
of Immigration Appeals: Procedural Reforms To Improve
Case Management, 67 Fed.Reg. 7309, 7310 (Feb. 19, 2002)
(hereinafter “Procedural Reforms”) (“Numerous cases have
languished before the Board for more than two years, some for
more than five years....”). In the instant matter, the IJ issued
a decision in March 1992, and the BIA did not rule on the
appeal until June 2000, just over eight years later.

Over a period of eight years, much can change in an
immigrant family's life, particularly in the factors relevant
to a determination of extreme hardship, such as health,
employment, and community ties. There may also have been
changes in the facts relevant to the determination of good
moral character—positive and negative. However, during the
relevant period, the BIA had no formal procedure for the
government or an applicant to tender new relevant evidence
while an appeal was pending.

Although the BIA failed to establish any mechanism for the
applicant and the government to tender post-hearing relevant
evidence, it did have one procedure at the time for the
consideration of new evidence: a post-BIA decision on a
motion to reopen. During the period relevant to this case,
there were two operative regulations, 8 C.F.R. §§ 3.2 and
3.8 (1992). Section 3.2 granted the BIA the power “on its
own motion[to] reopen or reconsider any case in which it has
rendered a decision” but limited such authority by providing
that no motion “shall be granted” unless the alien establishes
particular evidentiary and procedural conditions. Section 3.8
enumerated the filing procedures and other administrative
matters relating to motions to reopen or reconsider.
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Motions under § 3.2 to reopen a BIA decision were subject
to highly restrictive rules. First, the applicant was required
to have established prima facie eligibility for suspension of
deportation before a motion to reopen would be granted.

INS v. Wang, 450 U.S. 139, 141, 101 S.Ct. 1027, 67

L.Ed.2d 123 (1980); In re Gutierrez–Lopez, 21 I. & N.
Dec. 479, 482 (BIA 1996). In other words, a motion to reopen
could not be used to tender evidence to establish prima facie
eligibility.

Second, § 3.2 provided for reopening a case in which the BIA
“ha[d] rendered a decision.” A motion to reopen is proper
after a decision has been made, not before. By its own terms,
the regulation failed to provide a procedure for an alien to
supplement the administrative record before the BIA rendered
its final decision, even though facts might have existed at the
time of decision that were legally sufficient to establish the
alien's eligibility for relief.

Third, neither § 3.2 nor § 3.8 provided for a procedure by
which a party or the government could petition for remand. As
particularly relevant to the instant case, the regulations failed
to contemplate any circumstances in which a party who had
prevailed before the IJ could seek a motion granting further
consideration of its case.

Fourth, at the relevant time, regulations governing relief
granted through a motion to reopen had become exceptionally
restrictive. For relief to be granted, a motion had to be filed
within a limited time period, and only one motion could be
filed throughout the duration of the case regardless of what
the circumstances demanded.

Finally, as a general matter, the BIA disfavored motions
for reopening of immigration *376  proceedings. The BIA
considered a motion to reopen post-hearing not a matter
of right, but rather, an “extraordinary remedy” that is used
“sparingly” and “reserved for truly exceptional situations.”

See, e.g., In re G–D–, 22 I. & N. Dec. 1132 (BIA 1999);

In re J–J–, 21 I. & N. Dec. 976, 984 (BIA 1997) (reserving

motions to reopen for “exceptional situations”); In re Arie
Shaar, 21 I. & N. Dec. 541, 546 (BIA 1996) (finding no
“compelling circumstance” warranting a motion to reopen);
Matter of Pena–Diaz, 20 I. & N. Dec. 841, 844 (BIA 1994)
(observing that alien requesting such action bears a “heavy
burden”). Obviously, when long delays on appeal had become

common, the need to provide additional character or hardship
evidence was routine, rather than “exceptional.”

These significant restrictions placed on motions to reopen
were well within the authority of the BIA to create. See

Wang, 450 U.S. at 142–43, 101 S.Ct. 1027. The nature
of these restrictions makes it clear that the motion to reopen
was not designed to deal with petitioners who simply sought
to supplement the record with evidence of facts that had
developed during the pendency of the appeal. The restrictions
on a motion to reopen were intended to establish a high barrier
to relief, and, in fact, did so. However, they were intended
to establish a high barrier to someone other than a petitioner
seeking to provide additional evidence during the pendency
of an appeal.

In sum, because of the unique discretionary authority to
grant suspensions of deportation conferred to the BIA by
the Attorney General, the BIA was required to determine
statutory eligibility for the exercise of such discretion based
on current evidence. Because of this unique delegation, the
BIA's process in considering appeals from IJs necessarily
deviated from the normal contested case administrative
procedure. The BIA had, and exercised, the power to re-
find facts. However, the BIA was inconsistent with respect to
its treatment of relevant supplemental evidence tendered on
appeal. It did not have formal procedures for consideration
of such evidence. In some cases, it accepted the evidence;
in other cases it remanded for further findings; and in
some, like the present case, it declared itself precluded from
entertaining the evidence. The BIA could, under highly
restricted circumstances, consider evidence after a motion to
reopen was filed and granted. However, the BIA would not
grant a motion to reopen unless the applicant previously had
established a prima facie case of statutory eligibility for relief.

Since the events in this case occurred, much has changed in
both substantive and procedural immigration law. Congress
passed the Illegal Immigration Reform and Immigrant
Responsibility Act of 1996 (“IIRIRA”), Pub.L. No. 104–208,
110 Stat. 3009–546 (Sept. 30, 1996). IIRIRA repealed the
statutory remedy of suspension of deportation that is at issue
in this case and replaced it with a remedy entitled cancellation

of removal. INA § 240A, 8 U.S.C. § 1229b (1996).
After April 1, 1997, any alien placed in removal proceedings
faces generally higher standards to qualify for cancellation of
removal that include a longer physical presence requirement,
a more stringent standard of hardship, and omission of
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consideration of hardship to the aliens themselves. INA §

240A(b), 8 U.S.C. § 1229b(b). Section 240A(d) also
provides special rules with respect to the termination and
interruption of continuous physical presence. See IIRIRA §

309(c)(5); see also Ram v. INS, 243 F.3d 510, 518 (9th
Cir.2001).

In addition, the Attorney General recently completely
reorganized the procedures *377  used by the BIA. The
Attorney General was concerned with the process at issue in
the case under which the BIA would make factual findings on
appeal. In that regard, he observed:

It's a well-settled principle of our
judicial system that courts of appeals
do not lightly reopen the factual
findings-factual findings of trial courts
below .... Consequently, appellate
courts normally disrupt the factual
findings of trial courts only when
the findings rise to the level of
being clearly erroneous. However,
the Board of Immigration Appeals
routinely ignores this fundamental
principle of appellate review. In effect,
the board gives immigrants two bites at
the apple, two opportunities to present
their facts.

Attorney General Speech (emphasis added).

Because of this concern, and the Attorney General's
recognition of the enormous delay by the BIA in processing
immigration appeals, the Attorney General promulgated new
regulations effective September 25, 2002, which are designed
to streamline administrative appellate review, including a
provision that, with certain exceptions, generally prohibits
the introduction and consideration of new evidence in
proceedings before the BIA. See Procedural Reforms, 67
Fed.Reg. at 7311–12, 7315. The BIA also substantially has
revised its procedures regarding motions to reopen. The
current regulations are quite different from, and much more
elaborate than, those in place at the time of the appeal to the
BIA in this case. See 8 C.F.R. § 3.2 (2002).

However, neither the substantive nor procedural changes are
applicable to this case. Deportation proceedings were initiated
against Ramirez–Alejandre on May 4, 1990. The BIA issued
its decision on June 6, 2000. Therefore, this case is governed

by the transitional rules of IIRIRA. Kalaw v. INS, 133 F.3d
1147, 1150 (9th Cir.1997). Accordingly, Ramirez–Alejandre
remains eligible for suspension of deportation under pre-
IIRIRA law and the new remedy of cancellation of removal is
not applicable. Because the new procedural regulations were
promulgated after the BIA issued the instant decision in this
case, they also are not relevant to the issues presented in this
case.

[1]  IIRIRA altered our review of the BIA decisions in
suspension of deportation cases. “Under the transitional rules,
we lack jurisdiction to review the discretionary determination
whether an alien seeking suspension of deportation ... has met
the statutory eligibility requirement of ‘extreme hardship.’ ”

Sanchez–Cruz v. INS, 255 F.3d 775, 778–79 (9th Cir.2001)

(citing Kalaw, 133 F.3d at 1152); see also IIRIRA §
309(c)(4)(E). We also lack jurisdiction to review the Attorney
General's discretionary decision whether to grant suspension

once eligibility is determined. Sanchez–Cruz, 255 F.3d

at 779; Kalaw, 133 F.3d at 1152. IIRIRA also precluded
appellate courts from remanding cases to the BIA for the
taking of additional evidence under 28 U.S.C. § 2347(c).
Altawil v. INS, 179 F.3d 791, 793 (9th Cir.1999).

[2]  [3]  Notwithstanding these statutory limitations
on judicial review, we retain the power to review
constitutional due process challenges to immigration

decisions. Sanchez–Cruz, 255 F.3d at 779. This review is
de novo. Id. In deciding whether agency procedures comport

with due process, we do not defer to the agency. See Vt.
Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519, 543, 98
S.Ct. 1197, 55 L.Ed.2d 460 (1978) (noting that administrative
agencies have great latitude in crafting rules of procedure only
“[a]bsent constitutional constraints”).

*378  Now that we have set the historical context, we turn to
the specifics of this case.

II
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Ramon Ramirez–Alejandre is forty-four years old and was
born in El Rincón, Michoacan, Mexico. Approximately
twenty-three years ago, Ramirez–Alejandre entered the
United States without inspection and found gainful
employment as a gardener and landscaper. By age thirty-
four, Ramirez–Alejandre had advanced in his career and was
working as a project foreman, responsible for supervising
the maintenance crew of a 400–unit condominium project.
During the 1980s, Ramirez–Alejandre started a family with
his common-law wife who also was undocumented. Their
first child, Elizabeth, entered the country without inspection
and their second, Edith, became a United States citizen
by birth. Five of Ramirez–Alejandre's six brothers live
in the United States and have acquired permanent legal
status. Ramirez–Alejandre's mother, sister, and remaining
brother live in Mexico. Ramirez–Alejandre's father was
murdered in Mexico in 1985. There is no record of Ramirez–
Alejandre being arrested, abusing substances, or receiving
public assistance.

On May 4, 1990, the INS issued an Order to Show Cause,
charging Ramirez–Alejandre with entering the United States

without inspection in violation of INA § 241(a)(2), 8
U.S.C. § 1251(a)(2) (1990). On March 9, 1992, Ramirez–
Alejandre appeared before an IJ, conceded deportability,
and applied for suspension of deportation. The IJ carefully
considered the record and determined that Ramirez–
Alejandre established physical presence in the United States
“since 1983 or even before” despite insignificant departures
from the country; that he established good moral character
despite using false documents to secure employment, failing
to file income tax forms, and failing to disclose information
to the INS at his arrest; and that he demonstrated that his
deportation would result in extreme hardship to both himself
in light of the “grinding poverty” in Mexico and to his
United States citizen daughter in light of Mexico's decreased
educational opportunities and unavailability of quality health
care. The IJ described Ramirez–Alejandre as “a role model”
who “would be relegated to the grinding poverty of ...
Mexico without ... any hope for anything in the future” if he
were deported and thus granted Ramirez–Alejandre relief in
accordance with its exercise of discretion. The INS appealed
the IJ decision on March 17, 1992, alleging that Ramirez–
Alejandre had failed to establish any of the statutory elements
required to demonstrate eligibility for relief and that, even if
he had, the BIA should not exercise its discretion to grant
relief. Ramirez–Alejandre argued that the INS was raising
new issues on appeal, that statutory eligibility had been met,
and that the BIA should defer to the IJ's findings.

On January 7, 1993, after briefing on the appeal was
completed and before the BIA issued its decision, Ramirez–
Alejandre requested that evidence with respect to his daughter
Edith's medical condition that had arisen subsequent to the
IJ hearing be included in the record and considered in
support of his suspension application. Ramirez–Alejandre
submitted with his request a November 10, 1992 letter from
his daughter's primary care physician attesting that Edith had
suffered reoccurring bouts of otitis media over the past year.
Although she had been able to receive adequate treatment
in the United States, the physician cautioned that if such
condition were untreated, the reoccurring ear infections could
result in “severe hearing *379  loss and developmental
delay and learning impairment.” The physician stated his
belief that if Edith were returned to Mexico, her access to
medical treatment at best would be inadequate and that it was
likely she would be unable to receive any treatment for the
condition.

On November 3, 1994, Ramirez–Alejandre filed a
supplemental brief and twenty-four additional documents.
Ramirez–Alejandre contended that the IJ made no error in
granting relief. He nonetheless requested that if the BIA
determined that the IJ made its decision in error, the BIA
consider the evidence before issuing a decision.

Ramirez–Alejandre's supplemental evidence included
records that Ramirez–Alejandre had no history of criminal
arrests or convictions, that he had been residing continuously
in the United States since 1979, that he paid back taxes,
that he was an active member and regular volunteer in his
church, that his landlord attested to his reliability as a tenant,
and that many friends and relatives wrote of his involvement
in their lives. The record also presented an ambiguity with
respect to the status of Ramirez–Alejandre's health. It was
undisputed that Ramirez–Alejandre suffered a severe back
injury on January 3, 1994 causing him to be disabled. Two
letters from Ramirez–Alejandre's chiropractor and employer,
however, make it unclear whether Ramirez–Alejandre fully
recovered, was able to work with continued rehabilitation, or
remained disabled. On November 18, 1994, the INS filed a
response requesting that the BIA not consider this evidence.

On March 9, 1998, the BIA requested supplemental briefing
with respect to whether Ramirez–Alejandre remained eligible
for suspension of deportation. The INS responded by arguing
that Ramirez–Alejandre had established only two years of
physical presence pursuant to the provisions contained within
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IIRIRA. Ramirez–Alejandre contended that IIRIRA was not
applicable to the present circumstances and again offered
to provide relevant evidence of hardship facing Ramirez–
Alejandre and his citizen daughter that had developed in the
years since the date of the original hearing.

The BIA rendered its decision on June 6, 2000, affirming the
IJ's conclusions with respect to physical presence and good
moral character. The BIA agreed that Ramirez–Alejandre had
demonstrated physical presence but established the date of
commencement to be “May 5, 1979” rather than the IJ's
finding that Ramirez–Alejandre had resided in the country
“since 1983 or even before.”

The BIA, however, reversed the grant of relief after
determining that Ramirez–Alejandre had not demonstrated
extreme hardship. In reaching its conclusion, the BIA noted
that, while Ramirez–Alejandre had “submitted additional
evidence on appeal that he claims supports a finding of
‘extreme hardship,’ this Board as an appellate body does not
consider evidence submitted for the first time on appeal.”
The BIA did not state in its opinion that it had refused to
consider the evidence because of the form in which it was
submitted. Rather, it said that it simply does not consider
evidence submitted for the first time on appeal. As our
historical examination clearly indicates, the BIA's statement
was untrue.

Ramirez–Alejandre timely petitioned for review of the BIA's
decision. A three-judge panel of this Court denied his petition

in a split decision. See Ramirez–Alejandre v. Ashcroft, 276
F.3d 517 (9th Cir.2002). Thereupon, a majority of the non-
recused active judges of this Court voted to rehear the case en
banc. Ramirez–Alejandre *380  v. Ashcroft, 285 F.3d 1173
(9th Cir.2002).

III

The question in this case is whether, under the law and
procedure applicable at the time, the BIA's categorical refusal
to provide a procedure by which Ramirez–Alejandre might
tender new evidence relevant to the establishment of prima
facie eligibility for suspension of deportation violated his
right to due process of law.

[4]  [5]  [6]  The Supreme Court recently affirmed that
“the Due Process clause applies to all ‘persons' within the
United States, including aliens, whether their presence here

is lawful, unlawful, temporary, or permanent.” Zadvydas
v. Davis, 533 U.S. 678, 693, 121 S.Ct. 2491, 150 L.Ed.2d
653 (2001) (citations omitted). “A BIA decision violates
due process if the proceeding was so fundamentally unfair
that the alien was prevented from reasonably presenting

his case.” Sanchez–Cruz, 255 F.3d at 779 (citation and

internal quotation marks omitted); see also Zahedi v.
INS, 222 F.3d 1157, 1164 n. 6 (9th Cir.2000) (stating that
“immigration proceedings as a whole” are governed “by the
Fifth Amendment's Due Process Clause”). An alien asserting

a due process challenge must show prejudice. Sanchez–

Cruz, 255 F.3d at 779; Campos–Sanchez v. INS, 164 F.3d
448, 450 (9th Cir.1998). As we have noted, despite the fact
that “[t]here is no administrative rule requiring the Board
to review all relevant evidence submitted on appeal[,][i]t is
beyond argument, ... that the Due Process Clause requirement
of a ‘full and fair hearing’ mandates that the Board do so in its

capacity as a reviewing tribunal.” Larita–Martinez v. INS,
220 F.3d 1092, 1095 (9th Cir.2000) (internal citation omitted).

[7]  In the instant case, the BIA violated Ramirez–
Alejandre's right to due process of law by stating that it
was entirely precluded from considering new evidence on
appeal. As we have noted, the BIA was charged at the time
with considering current evidence as to extreme hardship.
Chookhae, 756 F.2d at 1352. However, on the occasions that
Ramirez–Alejandre submitted supplemental evidence to the
BIA, there was no established procedure available whereby
Ramirez–Alejandre could seek to introduce into the record
legally significant evidence relating to changed or additional
circumstances. The BIA had, as we have discussed, accepted
supplemental evidence in other cases. However, in this case,
it refused to do so, falsely claiming that “this Board as
an appellate body does not consider evidence submitted
for the first time on appeal.” Thus, Ramirez–Alejandre was
precluded, in ways that other applicants were not, from
presenting new evidence relevant to the establishment of
prima facie eligibility for suspension of deportation. This left

him unable to “reasonably present[ ] his case.” Sanchez–
Cruz, 255 F.3d at 779 (internal quotation marks omitted).
Thus, he was denied due process of law.

[8]  In Larita–Martinez, in considering a due process
challenge similar to the one at bar, we recognized the
presumption that the BIA reviewed all the evidence on appeal,

including supplemental evidence. See 220 F.3d at 1095–
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96. By contrast, in the instant case, the BIA affirmatively
and categorically rejected consideration of supplemental

evidence. As we noted in Larita–Martinez, 220 F.3d at
1095:

There is no administrative rule
requiring the Board to review all
relevant evidence submitted on appeal.
It is beyond argument, however, that
the Due Process Clause requirement
of ‘a full and fair hearing’ mandates
that the Board do *381  so in
its capacity as a reviewing tribunal.
(citation omitted).

Of course, the BIA is not obligated to accept all materials
tendered by a party after an immigration hearing. Agencies
are afforded wide latitude in the formulation of administrative

procedure. Vermont Yankee Nuclear Power, 435 U.S. at
524–25, 98 S.Ct. 1197. The BIA may place appropriate
restrictions on the type of evidence it will consider and set
standards for relevancy and admissibility. However, when it
is charged with the determination of facts as they exist at the
time the case is finally decided, it may not categorically refuse
to consider any tendered supplemental evidence at all.

In the instant case, the evidence tendered by Ramirez–
Alejandre was not rejected because of any concerns about
form, relevancy, admissibility, or his failure to demonstrate
exceptional circumstances existed. It was rejected because
the BIA stated that it was precluded as a matter of law from
considering it, despite prior decisions requiring it to consider
such evidence and despite the fact that it was receiving
such evidence in other cases. Thus, we must assume, as
we have in the past under similar circumstances, that any
purported failure to comply with procedural requirements was
not the stated reason for the BIA's failure to consider the

new evidence. See, e.g., Ubau–Marenco v. INS, 67 F.3d
750, 757–58 n. 9 (9th Cir.1995), overruled on other grounds

by Fisher v. INS, 79 F.3d 955, 963 (9th Cir.1996) (en
banc). Perhaps more important, on many other occasions,
the BIA has accepted evidence on appeal that was presented
in the same format used by petitioner. In Charlesworth, for
example, the BIA relied on a letter that the INS just sent in on

appeal. 966 F.2d at 1325. In Hazzard, the BIA considered

documents on appeal that were just sent in with an appellate

brief. 951 F.2d at 437. In the case of In re Min Song,
Int. Dec. # 3455, 2001 WL 1030900 (BIA 2001), the BIA
relied on unverified documents that were just sent in with the
petitioner's brief. In Matter of Lin Lee, 19 I. & N. Dec. 435,
436 (BIA 1998), the BIA relied on new documents submitted
on appeal in granting relief.

The INS contended for the first time at oral argument that the
availability of a post-hearing § 3.2 motion to reopen provided
Ramirez–Alejandre with an adequate means of presenting his
evidence. However, it did not. First, as we have noted, a
motion to reopen was not available unless the applicant has
first established a prima facie case. Here, the BIA held that
Ramirez–Alejandre had not established a prima facie case;
thus, a motion to reopen was not available to him as a matter
of law under the operative BIA regulations. Second, as we
have also noted, a § 3.2 motion to reopen was available only
after the BIA had issued its decision; it was not a vehicle for
tendering new relevant evidence for the BIA's consideration
prior to reaching a decision. Finally, as we noted earlier, the
need to present new evidence in a long-delayed appeal can
hardly be characterized as “exceptional” or “extraordinary.”

The INS also argued that Ramirez–Alejandre could have
moved to reopen the IJ's decision to present additional
evidence while the case was pending on appeal. First, under §
3.2 as it existed at the relevant time, the purpose of a motion
to reopen was to obtain further relief. Ramirez–Alejandre
already had obtained favorable relief from the IJ, so there was
no further relief to be sought. Indeed, the INS has been unable
to cite any case in which a motion to reopen was allowed
to be filed by a prevailing party for the purposes of placing
additional favorable evidence in the record. Second, the filing
of such a motion would have required Ramirez–Alejandre
*382  to forfeit the relief he had won. The BIA has held that

“where an alien moves to reopen her deportation proceedings,
she is effectively asking that the previous decision ordering
her deported be set aside so that she may present new evidence

to support an application for relief from deportation.” In
Re M–S–, Int. Dec. # 3369, 1998 WL 769392 (BIA 1998).
Third, by the time Ramirez–Alejandre made his third attempt
to supplement the record, his application for § 3.2 relief
before the IJ was precluded. The BIA changed the operative
regulations in 1996, four years before it issued its decision,
providing that an applicant was limited to one motion to
reopen and such motion was to be made only “90 days
after the date on which the final administrative decision was
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rendered in the proceeding.” 8 C.F.R. § 3.2(c)(2) (1996).
Further regulatory amendments also stated that no applicant
may file a motion to reopen or reconsider the IJ decision once
the BIA assumes jurisdiction of the case. 8 C.F.R. § 3.23(b)
(Apr. 29, 1996). Thus, as of 1996, Ramirez–Alejandre had
lost his right to file a motion to reopen or reconsider the
immigration hearing. There was no well-worn path available
to him; all paths had been closed.

The INS also contends that Ramirez–Alejandre had another
remedy on appeal in the form of a motion to remand the case
to the IJ pursuant to Matter of Coelho, which for the first time
described the BIA's informal and haphazard motion practice.

20 I. & N. Dec. 464. However, as the BIA stated in Coelho,
a remand was not allowed unless the “evidence presented
would likely change the result in the case.” Id. at 473. In
short, the remedy of remand was not intended as a vehicle for
the prevailing party to supplement the record. Rather, it was
designed as a method by which the losing party could present
new evidence so that the IJ might reconsider the original
decision. Thus, it plainly did not apply to petitioners such as
Ramirez–Alejandre, who had won favorable relief before the
IJ, and simply wanted to bolster the record on appeal with
new, previously unavailable evidence.

Moreover, the BIA construed a motion to remand as the
functional equivalent of a motion to reopen. Id. at 471.
Under BIA procedure, a motion to remand must meet all the
requirements of a motion to reopen and the two are treated the

same. Rodriguez v. INS, 841 F.2d 865, 867 (9th Cir.1987).
Thus, all of the restrictions pertaining to a § 3.2 motion
to reopen applied with equal force to a remand motion. In
particular, the BIA has held that the procedures applicable
under § 3.2 applied to motions to remand, including the
requirement that motions be filed within 90 days of the
decision. In re OPARAH, 2000 WL 1899793, File A71 798
305 (BIA 2000) (publication page references are not available
for this document.); see also 8 C.F.R. § 3.2(c)(4) (1998).
Thus, at the time Ramirez–Alejandre wanted to supplement
the record, any motion to remand would have been time-
barred.

In short, the operative regulations failed to provide Ramirez–
Alejandre with any procedural avenue by which he could
request that the BIA consider relevant supplemental evidence
prior to the time it made its decision. His acknowledgment
of the existence of the procedures at oral argument does not

alter the fact that they were not legally available to him at the
operative time.

What is not before us is the question of whether Ramirez–
Alejandre submitted the evidence in the proper form or
using the proper procedure. The BIA did not reject Ramirez–
Alejandre's proffered evidence on those grounds, and the INS
conceded at argument that the material Ramirez–Alejandre
*383  sought to add to the record would have been admissible

at an immigration hearing. In fact, similar material tendered in
the same form was, in fact, admitted at Ramirez–Alejandre's
immigration hearing.

We also are not confronted with the question of whether
the BIA should have considered the evidence because the
case presented “exceptional circumstances.” The BIA did not
reject the evidence at issue as failing to meet that standard;
it simply announced it never considered evidence on appeal
under any circumstances.

[9]  Further, the case before us does not contain any issues for
us to decide concerning Ramirez–Alejandre's eligibility for
relief. The BIA and IJ both affirmed findings that Ramirez–
Alejandre possessed the qualifying good moral character,
rendering any second-guessing of his character on appeal
moot. With respect to findings of extreme hardship, the
evaluation of relevant evidence must be reserved for the

BIA on remand. INS v. Ventura, 537U.S. 12, 123 S.Ct.
353, 355–56, 154 L.Ed.2d 272 (2002). In addition, the
BIA has discretion to determine when a proceeding should

be remanded to the IJ, see INS v. Doherty, 502 U.S.
314, 323, 112 S.Ct. 719, 116 L.Ed.2d 823 (1992), and
nothing in this analysis should be construed as limiting
that discretion. However, the BIA rejected the evidence at
issue on the sole ground that it was precluded as a matter
of law from considering it; and it is on that exclusive
basis that we must consider whether Ramirez–Alejandre's
due process rights were violated. We do not hold that an
applicant for discretionary suspension of deportation has a
constitutional due process right to require the BIA to consider
any supplemental information the alien wishes to submit after
the IJ hearing. However, it is one thing to reject tendered
evidence because of form or irrelevance; it is quite another
to prevent one party from presenting it at all based on
a purported categorical rule, while accepting supplemental
evidence from others with alacrity.
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Thus, as applied to this petitioner, BIA procedures that
existed at the time violated his right to due process of law.
Although the BIA determined eligibility on the basis of the
facts as they existed at the time of the BIA decision, the
BIA denied Ramirez–Alejandre the opportunity to tender
relevant supplemental evidence that had developed in the
eight years after his hearing before the IJ. The BIA did so
on the basis of a purported rule, not found in the regulations,
that it categorically would not accept supplemental evidence
on appeal, despite the fact that it was required to determine
the application based on current facts, that it retained the
power not only to accept new evidence on appeal, but to
“re-find” the facts as determined by the IJ, and that it had
accepted supplemental evidence in other cases. By precluding
Ramirez–Alejandre from any means of tendering evidence to
it under these circumstances, the BIA deprived him of due
process of law.

IV

[10]  [11]  [12]  As a predicate to obtaining relief for a
violation of procedural due process rights in immigration
proceedings, an alien must show that the violation prejudiced

him. Sanchez–Cruz, 255 F.3d at 779; Campos–
Sanchez, 164 F.3d at 450. This standard is met under
circumstances in which an alien's rights are violated “in such
a way as to affect potentially the outcome of their deportation

proceedings.” United States v. Cerda–Pena, 799 F.2d
1374, 1379 (9th Cir.1986) (citation and emphasis omitted).
In assessing prejudice in this context, we need not determine
with certainty whether the outcome would have *384  been
different, but rather whether the violation potentially affected
the outcome of the proceedings. In this case, the question is
whether the tendered evidence had the potential to affect the
BIA's determination of extreme hardship.

As the Supreme Court has noted, the words “extreme
hardship,” as used in the statute, “are not self-explanatory, and
reasonable men could easily differ as to their construction.”

Wang, 450 U.S. at 144, 101 S.Ct. 1027. Thus, the Attorney
General has been vested with the authority to construe the

phrase. Id. at 145, 101 S.Ct. 1027. As the BIA observed
in the instant case:

“Extreme hardship” is not an easily
definable term of precise or inflexible
content. Instead, the elements required
to establish “extreme hardship” are
dependent upon an evaluation of the
facts and circumstances peculiar to
each case. Matter of Chumpitazi, 16
I. & N. Dec. 629 (BIA 1978); Matter
of Kim, 15 I. & N. Dec. 88 (BIA

1974). See also Jara–Navarrete v.
INS, 813 F.2d 1340 (9th Cir.1986).

In re Ramirez–Alejandre, 276 F.3d 517 (Jun. 6, 2000).

However, in evaluating hardship in suspension cases, the BIA
has identified a number of relevant factors. As the BIA has
stated:

We consider the age of the
respondents, both at entry and at
the time of their application for
relief; their family ties in the United
States and abroad; their length of
residence in the United States over
the minimum requirement; their own
health, as well as that of their United
States citizen children; political and
economic conditions in [their native
country]; the financial impact of
departure from the United States; the
possibility of other means of adjusting
their status in the United States; their
involvement and position in their local
community; and their immigration
history.

In re Kao, 23 I. & N. Dec. 45 (BIA 2001) (citing Matter of
Anderson, 16 I. & N. Dec. 596 (BIA 1978)).

We consistently have held that because the determination
of extreme hardship is made on a fact-specific basis, it is
incumbent upon the BIA to consider all factors bearing on
that determination. Ordonez v. INS, 137 F.3d 1120, 1123
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(9th Cir.1998) (noting that the BIA abuses its discretion if
it fails to consider all relevant factors bearing on extreme

hardship); Santana–Figueroa v. INS, 644 F.2d 1354, 1356
(9th Cir.1981) (finding that “discretion can be properly
exercised only if the circumstances are actually considered.
When important aspects of the individual claim are distorted
or disregarded, denial of relief is arbitrary.”) (internal citation
omitted).

The supplemental evidence that Ramirez–Alejandre
attempted to tender was relevant to establishing these factors.
It involved the additional eight years of residence in the
United States, it updated information concerning the financial
impact of departure from the United States, and it presented
facts concerning his community involvement. See Kao, 23 I.
& N. Dec. 45 (enumerating such factors in extreme hardship
determinations). In addition, the BIA grants significant
weight to whether the health and well-being of a child would
be affected adversely by deportation, especially if such child
is a United States citizen. See, e.g., Kao, 23 I. & N. Dec. 45
(stating that the alien couple “can establish their eligibility
for suspension of deportation if they demonstrate that their
deportation would result in extreme hardship on their United

States citizen children”); In re L–O–G–, 21 I. & N. Dec.
413, 421–22 (BIA 1996) (finding likelihood of success in
demonstrating extreme *385  hardship based on four factors.
The first three dealt exclusively with the hardship a six year
old child likely will encounter if deported.).

Ramirez–Alejandre also tendered evidence demonstrating
that he had been active in his church community and in
the lives of friends and relatives for nearly twenty years.
We have held in other circumstances that the BIA had
abused its discretion by not considering similar evidence

of community ties. Santana–Figueroa, 644 F.2d at 1357;

see also Urbina–Osejo v. INS, 124 F.3d 1314, 1319 (9th

Cir.1997); Gutierrez–Centeno v. INS, 99 F.3d 1529, 1534
(9th Cir.1996). We also have determined that the BIA errs if it
fails to consider the health of the petitioner and the petitioner's
family, including evidence such as Ramirez–Alejandre's
dependence on the medical treatment he received for his

back problems. See Batoon v. INS, 707 F.2d 399, 402 (9th
Cir.1983). We have further held that the BIA erroneously
disregards any evidence concerning the hardship of the
separation of the alien from family members living in the
United States, which would include evidence that Ramirez–
Alejandre has been living in the United States for over twenty

years and that five of Ramirez–Alejandre's seven siblings

have permanent legal status in this country. Salcido–
Salcido v. INS, 138 F.3d 1292, 1293 (9th Cir.1998) (per
curiam).

We also have directed the BIA to give particular attention
to whether a deportation will disrupt the lives of children,
especially those who have remained in the country during
their early formative years due to the delay caused by the INS
or BIA. Edith was born in this country and, at the time that
the BIA opinion issued, was nine years old. Elizabeth was six
at the time of the original hearing and was fourteen years old
at the time of the BIA's decision. Evidence with respect to the
daughters' language skills, educational attainment, medical
conditions, ties to the community, ability to adapt to a foreign
country, and impact on life opportunities are factors that the

BIA is compelled to consider. See, e.g., Casem v. INS,
8 F.3d 700, 703 (9th Cir.1993) (reversing and remanding
for BIA to consider impact deportation would have on child
who aged five years while suspension application was on

appeal); Gutierrez–Centeno, 99 F.3d at 1534 (finding
BIA erred in part for failing to consider how children who
spent seven of their formative years in the United States

would be impacted by deportation); Prapavat v. INS, 662
F.2d 561, 563 (9th Cir.1981) (establishing that factors that
adversely impact a citizen child such as “deportation to an
underdeveloped country that offers minimal opportunities for
suitable employment, the child's lack of knowledge of that
country's language, her health problems, and the economic
loss from the forced liquidation of the [aliens'] assets must all
be assessed in combination”).

Thus, any fair consideration of the evidence tendered, in light
of the applicable law and the BIA's own standards, shows that
it was relevant and significant to a determination of extreme
hardship. Indeed, similar factors to those found in the instant
case were sufficient to establish that an alien met the more
heightened extreme hardship standard operative in the new

cancellation remedy. See, e.g., In re Recinas, 23 I. & N.
Dec. 467 (BIA 2002). Such similarities are notable in light of
the fact that it is undisputed that the tendered evidence would
have been admissible before an IJ or the BIA.

Perhaps more important, this was an extremely close case.
Even without the evidence submitted by Ramirez–Alejandre
on appeal, the IJ determined that he had established the
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element of extreme hardship. *386  When the BIA reversed
on the same record, the panel split 2–1.

It is indisputable that all of the supplemental evidence,
and in particular the evidence pertaining to the health and
well-being of Ramirez–Alejandre's daughters, would have
bolstered greatly Ramirez–Alejandre's claim that he would
face extreme hardship if deported. Whether or not the
supplemental evidence absolutely would entitle Ramirez–
Alejandre to suspension of deportation is not for us to
say. However, it unquestionably had the potential for likely
altering the out-come under the BIA's own precedent and our
case law applicable to this type of relief. Thus, Ramirez–
Alejandre has provided sufficient evidence to show prejudice

and to warrant a remand. Cerda–Pena, 799 F.2d at 1378–
79.

V

This case comes to us in a narrow context, involving now-
repealed procedures applicable to a now-repealed remedy
involving a petitioner who was in the unusual position of
prevailing before the IJ, but wished to supplement the record
with current information during the lengthy appeal for the
BIA's discretionary consideration. Under the circumstances
presented by this case, and the procedures and law applicable
at the time, the petitioner was denied the right to present
reasonably his case in a full and fair hearing. Under applicable
law, the BIA was required to determine extreme hardship as of
the time it decided the case. Eight years had elapsed since the
hearing before the IJ; however, Ramirez–Alejandre arbitrarily
was denied the opportunity to request the submission of
legally relevant, supplemental evidence based on a rule that
was applied arbitrarily and capriciously.

We grant the petition for review and remand to the BIA for
reconsideration of the tendered evidence without application
of the categorical exclusion rule upon which it relied in this
case, namely that “this Board as an appellate body does not
consider evidence submitted for the first time on appeal.”
We neither express an opinion as to whether the BIA should
accept or reject the tendered evidence on any other basis, nor
do we preclude the BIA from taking any other appropriate
administrative action with respect to the evidence. We express
no opinion on the ultimate merits of the petition.

PETITION GRANTED AND REMANDED.

TROTT, Circuit Judge, Dissenting, with whom judges
O'SCANNLAIN, GOULD, TALLMAN, and RAWLINSON
concur.

“A motion to reopen is one of two ways, a motion to reopen,
or just send it in. It violates due process to ignore what we
sent in.”
Counsel for petitioner (explaining during oral argument the
nature of his claim).

I

Ramirez–Alejandre claims that the BIA's decision not to
consider new factual information “just sent in” for the
first time on appeal regarding the merits of his request for
suspension of deportation constituted a denial of due process
of law. There are four main reasons why his claim fails.

First, the method he chose to attempt to bring this information
to the BIA was simply informational and by choice did not
comply with the applicable procedure and published rules.

See Matter of Coelho, 20 I. & N. Dec. 464, 471–72
(B.I.A.1992); 8 C.F.R. §§ 3.2, 3.8 (1991, 1996). Second,
he had an opportunity prior to the BIA's final decision
properly to augment the record with this information, in
the form at least *387  of a motion in the alternative, but,
although he was aware of this opportunity, he admits he
chose not to take advantage of it. Thus, the information
never became part of the record as evidence and thus was
no more than hearsay. Third, he had another opportunity
to move to reopen after the BIA ruled against him, but he
deliberately did not do so. Fourth, his situation did not in
any manner approximate “exceptional circumstances” such
that the Constitution mandated reopening of the evidentiary
record.

Given that he, not the BIA, is responsible for the missed
opportunities that form the predicate for his claim of
constitutional foul, we should reject out of hand his due
process claim as demonstrably lacking in merit. To quote
the test relied on by the majority, Ramirez–Alejandre must
show that “the proceeding was so fundamentally unfair that
[he] was prevented from reasonably presenting his case.”

Sanchez–Cruz v. INS, 255 F.3d 775, 779 (9th Cir.2001)
(quotation and citations omitted) (emphasis added). In a
nutshell, no one and nothing prevented him from reasonably
presenting his case.
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Nevertheless, and with all respect, our friends in the majority
have adopted an opinion that stands for the astonishing
proposition that an illegal alien who is an applicant for
discretionary suspension of deportation has a constitutional
due process right to have the BIA, sitting as an appellate
court, “consider” on the merits unverified factual information
“just sent in” for the first time by the applicant on
appeal, information that has not been tested, cross-examined,
subjected to any of the usual forms of authentication
ordinarily required in an adjudicatory setting, or made a part
of the evidentiary record. Just shovel something over the
BIA's transom after the hearing conducted by the IJ, and
the Constitution requires the BIA to take whatever-it-is into
consideration in making its decision, even in circumstances
where the party delivering the information fails to make a
motion to make the information a formal part of the record.
This unprecedented holding cannot be correct, as I shall
attempt to demonstrate; and, because it masquerades as a
constitutional imperative, it threatens all rules enacted by the
BIA, old or new, governing the receipt and the consideration
on appeal of potential new evidence, as well as what the
record consists of in these cases.

The majority's conclusion from this record is that “Ramirez–
Alejandre was denied the opportunity to request the
submission of legally relevant supplemental evidence
based on a rule that was applied arbitrarily and
capriciously.” (Emphasis added). Not only has Ramirez–
Alejandre not made the claim to us in either his petition for
review or any of his briefs that he was “denied the opportunity
to request the submission of evidence,” but the majority's
conclusion is plainly wrong.

To illustrate that the problem of which Ramirez–Alejandre
complains is entirely of his own making and falls a legal
country mile short of supporting either (1) his constitutional
due process argument, or (2) the argument the majority has
plucked from thin air on his behalf, a few facts are in order.

To begin with, we have the manifestly informal manner
in which Ramirez–Alejandre attempted to bring his new
information to the BIA's attention after the IJ had rendered
his decision and the matter was on appeal. After briefing
to the BIA was completed, Ramirez–Alejandre forwarded
on January 7, 1993, a letter dated November 10, 1992,
to the Board from his daughter's primary care physician
(indicating that she had suffered several bouts of ear
infections throughout the year) with the bald request that the

“letter be included in *388  the record of proceeding and
considered in support of[his] application for suspension of
deportation.” The doctor's letter itself was unauthenticated
and not offered in affidavit or declaration form. The doctor's
signature was not notarized. It did not comply with the Rules.
It was not “evidence.”

On November 3, 1994, Ramirez–Alejandre filed a
supplementary brief in general support of his application for
suspension of deportation, attaching 24 additional documents.
He now admits that much of the information attached to his
brief was not new and could have been presented to the IJ.
Among the documents was a September 12, 1994, unverified
letter from a doctor of chiropractic associated with “The Back
Doctors” indicating that Ramirez–Alejandre had suffered—
after his hearing before the IJ—an injury to his back on
January 3, 1994, which triggered workers compensation. The
letter represented that Ramirez–Alejandre was currently on
full disability. The letter said also, “I anticipate permanent
disability.” As in the case of the earlier doctor's letter, this
one, too, lacked any indicia of admissibility as evidence—no
affidavit, no declaration, no notary, no anything.

I note here that Ramirez–Alejandre demonstrated in his
November 3, 1994, submission that he was fully aware of his
opportunity formally to augment the factual record by making
a proper motion and thereby to convert his assertions into
evidence, but, as he candidly admitted during oral argument,
he chose not to follow this well-worn path. Instead, he merely
indicated in his papers filed with the BIA that if the INS made
a motion to remand, he would not object, and I quote:

However, if the INS believes it
appropriate, respondent will not
oppose a motion to remand the
proceedings for a further evidentiary
hearing so that the additional evidence
can be considered.

(Emphasis added).

The INS then put Ramirez–Alejandre on actual notice that
the INS opposed his casual attempts to add to the record
on appeal information which was not before the IJ. On
November 15, 1994, the Service filed a supplemental brief
objecting to Ramirez–Alejandre's gambit, arguing that the
Board's “review on appeal is limited to the record before
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the Immigration Judge.” Under the headnote “Respondent's
Additional Evidence Submitted on Appeal Should Not be
Considered Part of the Record,” the Service cited three cases
in support of its position: Matter of Soriano, 19 I. & N. Dec.
764, 767 (B.I.A.1988) (remanding for consideration of new
information); Matter of C, 20 I. & N. Dec. 529, 530 n. 2
(B.I.A.1992) (declining to consider new evidence submitted
on appeal and noting that no motion to reopen based on new
evidence had been made); and Matter of Haim, 19 I. & N.
Dec. 641, 642 (B.I.A.1988) ( “A party seeking to reopen
[the] proceedings must state the new facts which he intends
to establish, supported by affidavits or other evidentiary
material.”). Thus, not only was he given a warning that his
information would not be considered in its present condition
and was not part of the record, but he was advised what to do
and how to do it: make a motion in some form to reopen.

Matter of Coelho made it clear in 1992 to all applicants
and counsel what steps were necessary to substantively and
procedurally augment factual records with respect to the
merits of a claim. Here is the BIA's description of the process:

Motions to remand are an accepted
part of appellate civil procedure and
serve a useful function. Where a
motion to remand simply articulates
the remedy requested by an appeal, we
treat it as part *389  of the appeal
and do not require it to conform to the
standards for consideration of motions.
However, where a motion to remand
is really in the nature of a motion
to reopen or a motion to reconsider,
it must comply with the substantive
requirements for such motions. The
requirements for these motions are
set forth at 8 C.F.R. §§ 3.2 and 3.8
(1991). In this instance, the motion to
remand is in the nature of a motion to
reopen since the respondent requests
additional proceedings to present
evidence regarding his rehabilitation
which was not available during the
initial proceedings.

20 I. & N. Dec. at 471 (internal citations omitted).

The majority attempts unconvincingly to dilute Coelho by
dismissing it as merely a reference to “motions practice.”
Although we use case law in this fashion on a routine basis to
advise litigants of the rules of the road, the majority reasons
that the same practice offends the Constitution when used by

the BIA. 1  Why? I believe it is a mistake not to regard Coelho
as authoritative precedent which controls the disposition of
this case.

Nevertheless, on May 6, 1998, almost four years later,
Ramirez–Alejandre submitted yet another supplemental brief
in which he stated that “[i]f the Board will permit respondent
another evidentiary hearing, additional evidence of the
hardship he and his United States citizen child will suffer
can be offered.” (Emphasis added). Notwithstanding Rules
3.2 and 3.8 requirements of a showing of materiality,
unavailability, and indiscoverability at the IJ's hearing,
Ramirez–Alejandre made no attempt by affidavit or otherwise
to indicate what such “additional evidence” might be or how
it might affect the BIA's decision.

The BIA handed down its decision on June 6, 2000.
The Board held that Ramirez–Alejandre had not shown
extreme hardship. Its decision noted also that while Ramirez–
Alejandre had “submitted additional evidence on appeal that
his claims support a finding of ‘extreme hardship,’ this Board
as an appellate body does not consider evidence submitted for

the first time on appeal. Matter of Fedorenko, 19 I & N
Dec. 57, 74 (BIA 1984).”

To illustrate the folly of accepting “for consideration”
Ramirez–Alejandre's “evidence” at face value, one need look
no deeper than his November 3, 1994, supplementary brief
and the attached unverified letter from “The Back Doctors”
claiming, without proof, that “Mr. Ramirez is suffering from
an acute upper thoracic and cervical spine condition.... The
patient at the present time is on full disability and is expected
to remain so for the next two months. I anticipate permanent
disability and the patient to be eligible for re-habilitation.”
This letter is dated September 12, 1994, and gives the date
of Ramirez–Alejandre's injury as “January 3, 1994.” Yet, a
mere fifteen pages later in the same submission we find a
letter dated September 28, 1994,—16 days after the date of
The Back Doctors' letter—which reads,
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Ramon Ramirez works for Heather
Farms Landscape, Inc.[ ] He has been
an excellent worker and has been a
project foreman for approximately 3
years. He has been responsible for
the over all maintenance [sic] of a
400 unit condominium complex. To
include the supervision of three other
workers and/or maintenance crew.
We look forward to *390  seeing
Ramon continue employment with
Heather Farms Landscape. Ramon has
been employed with Heather Farms
Landscape for four years.

Given the date of Ramirez–Alejandre's injury specified in The
Back Doctors' letter, January 3, 1994, and that letter's claims
of “acute” condition, “full disability,” and “anticipate[d]
permanent disability,” someone has some explaining to do.
Counsel's supplementary brief accompanying these mutually
impeaching letters calls Ramirez–Alejandre “permanently
disabled” and claims it is “unlikely that he will be able
to do manual labor again.” Yet, in “support” of his dire
description and prediction, the same counsel included in this
same package yet another suspicious unverified letter, this
one from Jose Juan Bernal, the “Pastoral Administrator” of
Ramirez–Alejandre's church. Pastor Bernal tells us in this
letter of August 30, 1994, that Ramirez–Alejandre “is in
charge of getting the group going and singing, every Monday
that they have their meetings. He is also the one in charge of
putting things in order and cleaning the halls. He does this
with joy and enthusiasm.”

When it helps his case to be hurt and permanently disabled,
he is hurt and disabled. When it helps his case to be a good
worker and permanently employed, he is just that. But both at
once? I repeat, not one of these letters was verified, notarized,
or tendered in affidavit form. Can this be information which
the BIA has a constitutional duty to consider unless and until
it is part of the record?

The Service opposed Ramirez–Alejandre's request for
suspension of deportation in large measure based on record
evidence of lies, deception, and dishonesty on his part. The
INS asserted that he had failed to establish good moral
character as required by the Immigration and Nationality Act

in that during his illegal tenure in the United States he had
used at least four false names, four false Social Security cards,
had purchased and used a fake alien registration card, and
had lied about several material issues to immigration officers
when he was arrested, including whether he or his family
had ever received public assistance benefits. Suffice it to
say here that none of this uncontested evidence of Ramirez–
Alejandre's life outside the law helps his dubious assertion of
inability to work and permanent disability. The point of this
discussion is not to cast aspersions at Ramirez–Alejandre, but
to call attention to the fact that the only place these issues can
be adequately sorted out and made a part of the record is in
a proper hearing, not helter-skelter on appeal. In a hearing
setting, information does not become part of the evidentiary
record until it is properly offered and received.

Ramirez–Alejandre might as well have dropped off this
untested, unverified, unauthenticated, and untrustworthy
material in a plain brown wrapper. With all respect to counsel,
this informal method of attempting to inform the Board on
appeal of new facts is hardly the stuff of which how-to-do-it
continuing education of the Bar courses, or, for that matter,
constitutional claims are made.

But, now, as we probe for persuasive evidence that Ramirez–
Alejandre was “prevented from reasonably presenting his

case,” Sanchez–Cruz, 255 F.3d at 779 (citation and
quotation omitted) (emphasis added), or “denied” this
opportunity, we get to the heart of the problem with his claim
and with the majority's constitutional holding. When counsel
for Ramirez–Alejandre was asked during oral argument why
prior to the Board's decision he had not tried to augment the
evidentiary record by filing a motion to reopen or to remand,
his answer was quite revealing:

*391  (Mr. Kaufman) If he [Ramirez–
Alejandre] was required to submit a
motion to reopen, or in this case
it would be treated as a motion to
remand, he would have to give up the
win. He'd have to throw in the towel
and ask for.... Well, if he's asking to
reopen the case, then he's saying that I
no longer want to have this win.
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When pressed on this point, he struck with this unpersuasive
excuse, stating,

(Mr. Kaufman) There is no clear rule that says that a motion
to reopen is the only vehicle that an applicant can use to
supplement the record when a case is before the BIA.

* * *

(Mr. Kaufman) Rule 3.2(c) says that an alien who wishes
to introduce new facts may file a motion to reopen.

* * *

(Mr. Kaufman) A motion to reopen is one of two ways, a
motion to reopen, or just send it in. We just sent it in. It
violates due process to ignore what we sent in.

* * *

(Mr. Kaufman) Whether the evidence comes to the BIA in
a motion to reopen under 3.2, or if the evidence comes to
the BIA appended to an appellate brief, its job is the same.
It has to assess the evidence.

(Emphasis added).

Chief Judge Schroeder asked counsel why he persisted in
claiming he had to “throw in the towel” and “give up his win”
when he could easily have made his motion in the alternative,
i.e., “rule for me on the INS's appeal, or, in the alternative,
if you are inclined to rule for the Service, consider my new
evidence as a motion to remand so that I can introduce new
evidence that will bring a stale factual record up-to-date.”
Ramirez–Alejandre's answer to our Chief's sensible question
was to stick doggedly with his I-can-just-send-it-in-and-they
have-to-consider-it refrain. His briefs and his answers to our
questions show without a doubt that he knew how properly to
reopen the factual record to preserve his point, but he chose
not to do so.

It gets worse. Judge Thomas, the author of the majority's
opinion, asked him at oral argument whether his remedy
was not “to reopen after the BIA rendered its decision?”
Ramirez–Alejandre's counsel's answer to this question drives
a stake through both the heart of his claim and the majority's
conclusion that he was “denied” this opportunity:

(Mr. Kaufman) Petitioner had the
option of asking the Board to reopen
but it was clear to me that the BIA's
decision dictated what they would do
with that.

I then asked counsel if I understood him correctly to have
made the choice not to exercise his known option to file a
motion to reopen, and his answer, delivered with a shrug of
his shoulders, was, “I decided to file the petition for review.”

What all of this boils down to is a textbook example of
a number of knowing and deliberate decisions Ramirez–
Alejandre's counsel made not to exhaust the adequate
remedies that he confesses were available to him to augment
the record. The record as properly considered thoroughly
impeaches the majority's conclusion that Ramirez–Alejandre
was “denied the opportunity to request the submission” of
legally relevant evidence that had developed in the eight years
after his hearing before the immigration judge. Ramirez–
Alejandre says he knew he had this very opportunity by
following the procedure established by Coelho as controlling
case law and the Rules, but he decided to forego it, and he did
so more than once. Not once did he *392  assert in his briefs
that the Rules and practice gave him no avenue to augment
the record.

We have been here before, with different results. In

Roque–Carranza v. INS, 778 F.2d 1373 (9th Cir.1985), we
said the following:

INS regulations set out a mechanism
for the reopening or reconsideration
of deportation hearings. The
petitioner must submit a motion
to reopen to the BIA and state
the new facts to be proved at the
reopened hearing. 8 C.F.R. § 3.8(a)
(1985). The BIA is vested with
the discretion to determine when a
hearing should be reopened ... based
upon its evaluation of whether the
evidence sought to be introduced
is material and was previously
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unavailable. 8 C.F.R. § 3.2 (1985).
We have held that in circumstances
such as at bar we will not supersede
this ordinary reopening procedure
by compelling the BIA to reopen
the hearing. Thus, the petitioner
must follow the INS regulations
and file a motion to reopen or for
reconsideration with the BIA.

Id. at 1373–74 (internal citations omitted).

Given Ramirez–Alejandre's position as he explains it to us,
in contrast to how the majority's opinion remodels it, it is
clear that the majority has decided a hypothetical case. The
majority goes out of its way to try to assert that somehow he
could not have made these motions had he tried, but Ramirez–
Alejandre's rationale for his choices not to make such motions
makes the majority's effort utterly irrelevant. The path to
full consideration of his evidence was clear, but Ramirez–
Alejandre chose not to take it.

Moreover, as mentioned earlier, Ramirez–Alejandre never
made the claim to the BIA that their Rules, practices, and
procedures were so arbitrary and capricious that they denied
him due process by refusing to accept his information. He did
not do so before the BIA ruled, and he did not do so in a
motion to reopen. Furthermore, he did not make this claim to
us, not in his petition for review, and not in any of his briefs.
In fact, his position was that he could have made a motion to
remand or reopen, but was not required to do so. I quote from
his opening brief:

8 C.F.R. Section 3.2(e) (1999)
permits petitioner to present
evidence to the BIA on appeal.... At
least some of the evidence petitioner
offered the BIA on appeal satisfied
the requirements [for reopening the
record] of Section 3.2(c) because it
was both material and new.

I quote next from his petition requesting rehearing en banc:

While 8 C.F.R. § 3.2 certainly permits the BIA to
consider evidence offered on appeal, the panel erred in

finding that petitioner was required to invoke it's [sic]
provisions in a formal motion in order to compel the BIA
to consider all of his evidence, or to vest this Court with
jurisdiction to review the BIA's decision when it refused.

First, petitioner did not have to “reopen” his proceeding
under 8 C.F.R. § 3.2 to compel the BIA to consider
his evidence. When the evidence was offered petitioner
was the prevailing party in the proceeding. The IJ had
approved his application for suspension of deportation.
The appeal to the BIA was made by the INS, not
petitioner. For petitioner then, the proceedings were
already “open”.

Ramirez–Alejandre has conceded that he had a right to move
to reopen the record. Why the majority feels empowered
when Ramirez–Alejandre concedes he had the right to reopen
to tell him he did *393  not is peculiar indeed. The Rules
were in place when Ramirez–Alejandre made his choices,
Coelho had been published, and controlling case law was
clear, Ramirez–Alejandre knew what he could do, he was
on notice that the INS had objected, but he did not want to
“throw in the towel and give up his win.” If he now regards
his situation as a predicament, it was entirely self-inflicted.
Parenthetically, Ramirez–Alejandre does not dispute that the
1999 Amendment to 8 C.F.R. § 3.2 simply codified the
standard practice of which he was fully aware.

Ramirez–Alejandre's counsel's only justification for his
conduct is his incorrect interpretation of an inapposite case

decided after his final submission to the BIA, Larita–
Martinez v. INS, 220 F.3d 1092 (9th Cir.2000). He argues that
Larita–Martinez “holds that the due process requirement of a
‘full and fair hearing’ ‘mandates' that the BIA consider ‘all
’ relevant evidence submitted on appeal.” This “just send it
in and the BIA must consider it” position is both a skewed
view of Larita–Martinez's holding and a novel concept of
what is evidence. In that case, unlike this one, the BIA
made no mention on its decision of information submitted on
appeal by the petitioner. Thus, the three-judge panel invoked
the presumption that all evidence is considered unless the
tribunal says otherwise, and the panel simply did not reach
that petitioner's due process issue. The panel's opinion cannot
be read for the position argued by Ramirez–Alejandre, and it
did nothing to sweep away the BIA's regulations governing
the reopening of the factual record. To the extent that Larita–
Martinez can be misread to support Ramirez–Alejandre's
argument, we should take this opportunity to set the record
straight. We are left with a situation where the record is
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whatever counsel happens to include in letters to the Board.
One can only wonder if we have destroyed the concept of an
evidentiary administrative record in BIA cases.

The majority seems also to be mistaken as to what the BIA
means when it refers to “reviewing facts de novo.” This 2058
description does not mean that the BIA routinely creates a
new factual record and entertains new and untested factual
information in connection with its decision. All de novo
means in that context is that the BIA re-weighs and re-
evaluates historical facts already in the record in order to
arrive at its own factual findings, giving no deference to the
IJ's interpretation of them. Evaluation de novo is and was not
an open invitation willy-nilly to submit new untested facts not
in the record made by the IJ.

We come next to the majority's assertion that “on occasion ”
the BIA has accepted and considered new evidence on appeal.
This “on occasion” assertion is true, but it tells only part of the
story of this exceptional practice, and in so doing, it distorts
by omission what the BIA “on occasion” has done, and why.
Here, using the meager handful of cases cited by the majority,
is the whole story.

In Matter of Ss. Captain Demosthenes, 13 I. & N. Dec.
345 (B.I.A.1969), the official immigration status of an alien
crewman of a ship, whose inappropriate behavior had resulted
in monetary fines against his vessel, had changed between the
time the district director made his decision to fine his vessel
and the BIA's consideration of the ship's appeal. To quote the
BIA regarding this change,

At the time the district director
considered the case, [the crewman
Koumoutsos] was still at large in
this country. However, information
has now been received by this Board
that he was eventually apprehended
by immigration authorities in Boston,
Massachusetts, and *394  deported to
Greece at the expense of the vessel's
owners.

Id. at 346.

Attached to this recitation regarding Koumoutsos's fate at the
hands of the INS, we find this qualifying footnote:

Ordinarily, we would remand the
case to have this information
introduced into evidence and
considered by the District Director,
but we will not do so here because
of the unavoidable administrative
delay involved; because the
authenticity of the information does
not appear to be subject to question;
and because the present posture of
the case calls for final resolution
of all aspects of the problems
presented, at one and the same time.

Id. at 346 n. 1.

Next, we come to Matter of Godfrey, 13 I. & N. Dec. 790
(B.I.A.1971), a case involving a deportation order against an
alien who entered into a sham marriage. In this case, new
counsel asked the BIA on appeal to allow oral testimony
explaining his client's earlier written inculpatory statement
received at the hearing from which the appeal was being
taken. The BIA rejected this unusual request with this
explanation:

We did not permit her to testify
at oral argument for two reasons.
First, this Board is not equipped to
receive oral testimony. Second, we
ordinarily confine our review to a
consideration of the record alone,
although in exceptional cases we
do receive and consider additional
affidavits or other documents not
previously available.

Id. at 791 (emphasis added). This statement, too, is the subject
of a footnote in the BIA's opinion, a footnote that cites
authority for the “exceptional circumstances” exception. That
authority is Matter of Ss. Captain Demosthenes.

As for Hazzard v. INS, 951 F.2d 435, 440 (1st Cir.1991),
that court's authority in that case for the proposition that the
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BIA “may consider” new evidence not presented to the IJ is
Matter of Ss. Captain Demosthenes and Matter of Godfrey.

All Hazzard does is confirm what I have already exposed
as the holdings and reasoning of those “exceptional
circumstances” cases. The other circuit court case the

majority cites is Charlesworth v. INS, 966 F.2d 1323
(9th Cir.1992). Charlesworth involves our approval of a
BIA decision to reopen a case pursuant to 8 C.F.R. §
3.2. If anything, Charlesworth hurts Ramirez–Alejandre's
argument.

We find the same exceptional circumstances principles at
work in Matter of Flores–Gonzalez, 11 I. & N. Dec. 485
(B.I.A.1966). Here, the BIA concluded that an error of
law adverse to Flores–Gonzalez had been made during a
deportation hearing in connection with his application for
suspension of deportation. Given this conclusion, the BIA
remanded the case “to the special inquiry officer for a
reappraisal and reevaluation of the evidence concerned with
the respondent's application for suspension of deportation
and a decision as to whether suspension of deportation is
warranted as a matter of discretion.” Id. at 488. One cannot
miss the remedy: remand for consideration of the evidence in
the light of the proper law.

In re Min Song, 23 I. & N. Dec. 173 (B.I.A.2001),
is consistent with the BIA's view that it has discretion in
extraordinary cases to consider new evidence. The issue
involved a removal order based on the alien's conviction of an
aggravated felony. In the interim, by an act of the state court
in which Min Song had been convicted, the felony had lost its
aggravated nature. The BIA's decision speaks for itself.

In his brief on appeal, he presents
new evidence relating to the reduction
of his *395  criminal sentence
and requests termination of these
proceedings, asserting that the theft
offense of which he was convicted
no longer falls within the definition
of an aggravated felony. In support
of his request to terminate, he
has submitted a copy of an order
dated April 4, 1999, issued by the
Circuit Court for Montgomery County,
court's February 2, 1992, sentence

in the criminal case and ordered
the sentence revised nunc pro tunc
to 360 days, which was suspended.
The Immigration and Naturalization
Service has not indicated any objection
to this evidence of the revision of the
respondent's sentence.

Id.

In re Xiu Hong Li, 21 I. & N. Dec. 13 (B.I.A.1995), is
yet another illustration of the BIA's consistent exercise of
discretion in exceptional cases. After clarifying a relevant
principle controlling its ultimate decision, the BIA referenced
new evidence in connection with its decision to remand for
further consideration of the petitioner's application for a visa.
The BIA said,

Ordinarily, we would not consider evidence first offered
on appeal. See Matter of Soriano, 19 I & N Dec. 764

(BIA 1988); Matter of Obaigbena, 19 I & N Dec.
533 (BIA 1988). However, in this instance the issue
to which this evidence pertains was understandably not
focused on below, inasmuch as no standard had yet
been articulated regarding the treatment of terminations
of adoption for immigration purposes. In light of our
decision, accordingly, we find it appropriate to remand
this matter to the RSC director to allow the petitioner
a full and fair opportunity to meet his burden of
establishing that the natural parental relationship has
been reestablished under Chinese law such that it can be
recognized for immigration purposes.

Accordingly, this matter will be remanded to the RSC
director for further consideration of the visa petition.

Id. at 18–19.

In summary, what we see is a rare practice engaged in
“on occasion” by the BIA under clearly extraordinary
circumstances involving uncontested and incontestable
information. What the majority has done with the BIA's
rational practice is to turn it into a practice that must be
available to every appellant such as Ramirez–Alejandre,
whether exceptional circumstances are present or not. The
majority has converted the BIA's discretionary use of that
rare practice into a constitutional right. This is not only
unprecedented, but it is wrong.
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Moreover, I fail to see how we can construe Ramirez–
Alejandre's statement on November 3, 1994, that he would
“not oppose” a motion by the Service to remand as a motion
by him to remand. It wasn't. But then to conclude that the
BIA's failure to so construe the government's remand motion
set the stage for a due process claim violation is to build the
top floor of a house of cards on a missing layer.

When all is said and done, however, and speaking of
TEGWAR, where have we left the BIA? In the body of
the majority's opinion, the holding is that the BIA had
a constitutional duty to “consider” Ramirez–Alejandre's
“tendered evidence information.” What does “consider”
mean? What does this do to the record? Will it be consistent
with the majority's opinion for the BIA to say, “We have
construed Ramirez–Alejandre's numerous references to new
evidence as a motion to reopen the record, and we have
denied that motion because even accepting his information as
true, it is not sufficient to establish ‘extreme hardship.’ ”? Or
would this consideration *396  fall short of what the majority
demands?

The irony in our resolution of this case, of course, is that
had the BIA construed Ramirez–Alejandre's submissions as a
motion to remand or to reopen and then denied it, we would
be without jurisdiction to entertain this issue. Why? Because
our standard of review with respect to motions to reopen

is for 2063 abuse of discretion, see Israel v. INS, 785
F.2d 738, 740 (9th Cir.1986), and in transitional Rules cases,
“abuse of discretion claims recast as due process violations
do not constitute colorable due process claims over which we
may exercise jurisdiction in deportation suspension cases....”

Sanchez–Cruz, 255 F.3d at 779 (citation omitted). See also

INS v. Doherty, 502 U.S. 314, 323, 112 S.Ct. 719, 116

L.Ed.2d 823 (1992) (alteration in original) (quoting INS
v. Abudu, 485 U.S. 94, 99 n. 3, 108 S.Ct. 904, 99 L.Ed.2d
90 (1988)) (“We also noted in Abudu that the abuse-of-
discretion standard applies to motions to reopen ‘regardless
of the underlying basis of the alien's request [for relief].’ ”).

II

The latest example from the Supreme Court of our excessive

zeal on behalf of petitioners is Ventura v. INS, 264 F.3d
1150 (9th Cir.2001). The Court summarily reversed us in a

unanimous per curiam opinion, concluding that we “exceeded
[our] authority” when we made a decision that properly

belonged to the BIA. INS v. Ventura, 537 U.S. 12, 123

S.Ct. 353, 154 L.Ed.2d 272 (2002). See also Chen v. INS,
266 F.3d 1094 (9th Cir.2001), judgment vacated by INS v.
Chen, 537 U.S. 1016, 123 S.Ct. 549, 154 L.Ed.2d 423 (2002).
I fear we have made a similar mistake here. To resurrect
the words of Judge Kozinski in Abovian v. INS, 257 F.3d
971 (9th Cir.2001) (Kozinski, J., dissenting from denial of
rehearing en banc, representing the views of eight concurring
judges), the Ninth Circuit “overthrows ... perfectly reasonable
BIA decision[s]” in asylum and withholding of removal
cases “by invoking novel rules divorced from administrative
law, Supreme Court precedent and common sense[,]” and
thus has “whittled away the authority and discretion of
immigration judges and the BIA.” Judge Graber made a
similar observation in Cardenas v. INS, 294 F.3d 1062,
1069 (9th Cir.2002) (Graber, J., dissenting): “[T]he majority
resolves every ambiguity in favor of [the asylum applicant],
whereas [the correct] standard of review requires us to resolve
every ambiguity in favor of the decision-maker below.”

It is common knowledge that when Congress placed new
limitations in the Illegal Immigration Reform and Immigrant
Responsibility Act of 1996 (“IIRIRA”) on our authority to
review certain BIA decisions, Congress did so in response
to documented, unwarranted sorties by the judiciary onto the
BIA's administrative turf. The impact of IIRIRA on our role
in this process was draconian. To quote Kalaw v. INS,

IIRIRA dramatically altered this
court's jurisdiction to review final
deportation and exclusion orders. It
introduced sweeping changes into
our immigration laws, including the
specific repeal of the judicial review
procedures previously provided under
INA § 106. IIRIRA's replacement
section for judicial review, new INA §
242, purports to vest the BIA with final
appellate jurisdiction for most INS
deportation proceedings. See IIRIRA

§ 306 (now codified at 8 U.S.C. §
1252).
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133 F.3d 1147, 1149 (9th Cir.1997).

Ramirez–Alejandre's petition for review demonstrates the
impact of these new restrictions imposed by Congress on our
authority. *397  As the majority demonstrates, we no longer
have jurisdiction to review the “discretionary determination
whether an alien seeking suspension of deportation ... has met
the statutory eligibility requirement of ‘extreme hardship.’

” Sanchez–Cruz, 255 F.3d at 778 (citing Kalaw, 133
F.3d at 1152); see also IIRIRA § 309(c)(4)(E) (1996). In
addition, we have no longer any power to review the Attorney
General's discretionary decision to grant suspension once
eligibility is determined. So what have we done here? With
all respect to the majority, we have indulged in an end-run
around IIRIRA and improperly inserted ourselves once again
into the administrative prerogative of the BIA, where we do
not belong. In so doing, we have decimated the concept of a
record of evidence reviewable and controlling on appeal and
ordered the BIA to consider whatever counsel sends in.

III

Congress has authorized the Executive Branch in the person
of the Attorney General to establish “requirements and

procedures” governing asylum applications. 8 U.S.C. §

1158(b)(1); see also 8 U.S.C. §§ 1158(b)(2)(C), (d)

(1), (d)(5)(B). Moreover, Congress has charged the
Attorney General, not us, with the primary responsibility

for administering the immigration laws. See 8 U.S.C. §
1103(a), as amended by Public Law 107–296 § 1102 (2002).
Our assigned limited role is to review the workings of the BIA,
not to run the INS. When we exceed our authority, separation
and allocation of powers in a constitutional sense are clearly
implicated. “In this government of separated powers, it is not
for the judiciary to usurp Congress' grant of authority to the
Attorney General by applying what approximates de novo

appellate review.” Rios–Pineda, 471 U.S. 444, 452, 105
S.Ct. 2098, 85 L.Ed.2d 452 (1985). This excursion beyond
our warrant is particularly troubling here because of the
connection between immigration law, foreign affairs, and
national defense. Nevertheless, once again we aspire to be all
things to all people. Over the years, we have established a
body of law in this Circuit that is at odds with what Congress
has asked us to do.

As one final example of our repeated errors, we have the

Supreme Court's opinion in INS v. Wang, 450 U.S. 139,
101 S.Ct. 1027, 67 L.Ed.2d 123 (1981), summarily reversing
our en banc opinion. In that case, we had overruled the BIA's
decision not to reopen a request for suspension of deportation
based on extreme hardship. In reversing our holding, the
Court said,

By requiring a hearing on such
a motion, the Court of Appeals
circumvented [the regulation], which
was obviously designed to permit
the Board to select for hearing only
those motions reliably indicating the
specific recent events that would
render deportation a matter of extreme
hardship for the alien or his children.

Id. at 143, 101 S.Ct. 1027 (emphasis added). The Court
then castigated us for extending our “ ‘writ beyond its proper

scope.’ ” Id. at 145, 101 S.Ct. 1027 (quoting Sneed, J.,
dissenting from our en banc opinion).

I regret the majority's inappropriate and unnecessary decision
to liken the BIA to a fictional comedy. Our warrant to
entertain petitions for review does not contemplate this kind
of critical judgment. Moreover, the majority does so on the
basis of a handful of unusual cases out of tens of thousands
of cases decided by that agency. It is time to accept the
limits of our role. The due process violation shoe does not
fit Ramirez Alejandre's foot, but nonetheless, we allow him
to use it to kick *398  open the door that he chose not to
open with the handle he knew was there and which the INS
explicitly brought to his attention. When all is said and done,
he has prevailed. If counsel just sends it in to the BIA, the
Constitution requires that appellate body to consider it on the
merits.

I respectfully dissent.

All Citations

319 F.3d 365, 03 Cal. Daily Op. Serv. 1340, 2003 Daily
Journal D.A.R. 1703, 2003 Daily Journal D.A.R. 1800
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Footnotes

1 For example, ordinarily we do not entertain an issue raised for the first time on appeal, even if that issue
has merit. However, we claim the discretion to do so as we see fit. A–1 Ambulance Serv., Inc. v. County of
Monterey, 90 F.3d 333, 338–39 (9th Cir.1996).
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GAMMAGE & BURNHAM, PLC 
ATTORNEYS AT LAW 

40 NORTH CENTRAL AVENUE 

20TH FLOOR 

PHOENIX, ARIZONA  85004 

 

 
April 15, 2024 

 
 
 

EPerreault@scottsdaleaz.gov 
Ms. Erin Perreault, Zoning Administrator 
City of Scottsdale 
7447 E. Indian School Road, Suite 105 
Scottsdale, AZ 85251 
 

 

 RE:  Board of Adjustment Case Numbers: 3-BA-2024 and 4-BA-2024  

Dear Ms. Perreault: 

Gammage & Burnham, PLC represents Banner Health (“Banner”) and submits the following 
supplemental memorandum in connection with the above-referenced cases, which were consolidated 
pursuant to the Amended Administrative Order of the Board of Adjustment (“Board”) of the City of Scottsdale 
(“City”) dated April 10, 2024 (“Amended Order”).    

In accordance with the Amended Order,  this memorandum focuses on three legal issues:  (1) whether 
either of the Zoning Administrator’s letters dated January 30, 2024, are “an order, requirement or decision” 
subject to appeal pursuant to A.R.S. § 9-462.06(G)(1), thus giving the Board jurisdiction over the appeal; (2) 
whether any issue addressed in those letters is ripe for review by the Board; and (3) whether the appellant 
has standing to maintain an appeal. 

I. Brief Factual History  

The record contains no evidence that HonorHealth’s original letters, or these appeals, have any 
connection to specific development plans by HonorHealth.  According to the City’s public website, 
HonorHealth has no pending applications with the City.  What prompted the present appeals was Banner’s 
announcement that it planned to develop a new medical campus at the southwest corner of Hayden Road 
and the Loop 101 Freeway.   

On December 22, 2023, HonorHealth submitted two letters to Zoning Administrator Erin Perreault.  
The first letter asked the Zoning Administrator to issue an interpretation of the words “Hospital” and “Office” 
as they are used in the Scottsdale Zoning Ordinance (“SZO”). The second letter asked the Zoning 
Administrator to issue an interpretation declaring that the hypothetical construction of a hospital by Banner 
in the Central Business district (“C-2”) would be in violation of the SZO.  HonorHealth’s letters stated in 
passing that they were motivated by HonorHealth’s “long term planning,” as opposed to its opposition to 
Banner’s specific development plans.  Whether or not HonorHealth’s description of its motivations is sincere, 
it confirmed that HonorHealth’s requests were not tied to any specific development plan – theirs or ours.  
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Indeed, at the time HonorHealth submitted its requests to the Zoning Administrator on December 22, 
2023, the only application Banner had pending with the City was an application to rezone its property to the 
Special Campus zoning district to accommodate a future hospital (an application that is still pending).  Yet, 
Banner’s rezoning application was not cited in the December 22 letters as the basis for interpretation.  
Further, at that time, Banner had not submitted specific development plans for any specific project to be 
developed on its property utilizing the existing and approved zoning.  Simply put, HonorHealth’s requests 
were not and are not rooted in or guided by any specific development proposal by Banner utilizing the 
existing, approved zoning on Banner’s property.    

On January 30, 2024, the Zoning Administrator issued the two letters that are the subject of this 
appeal.  In the first letter (concerning the definition of “Hospital” and “Office”), the Zoning Administrator 
explained that she “cannot provide an interpretation” in the absence of “a development proposal” containing 
“details relating to the proposed use of property.” Similarly, in the second letter (concerning the Utilization 
of “Office” to Circumvent Definition of “Hospital”) the Zoning Administrator explained that she “cannot 
provide an interpretation” because HonorHealth’s request “concerns a hypothetical scenario.”   

On February 23, 2024, HonorHealth purported to appeal the Zoning Administrator’s not-an-
interpretation letters.  As of that date, Banner had not submitted to the City any applications for a specific 
development proposal on its property utilizing the existing, approved zoning, meaning that HonorHealth’s 
appeal has no connection to any pending development proposal.   

Not until March 8, 2024 did Banner submit an application—which is not part of this appeal—for 
approval by the City’s Development Review Board (“DRB”) under Sec. 1.904 of the SZO for a medical office 
building on a portion of its property.   That application is currently under preliminary staff review (with no 
formal review comments even issued at this time) and is pending before the DRB as Case Number 6-DR-2024 
(“Banner’s DRB Application”).  Banner’s DRB Application is not yet scheduled for hearing but will likely be 
heard by the DRB sometime in late summer of 2024.  

II. Analysis of Legal Issues 

For the following reasons, Banner respectfully urges the Board to dismiss this appeal for lack of 
jurisdiction and standing based upon all of the grounds specified in the Amended Order.  

I. The Zoning Administrator’s January 30 Letters are not “Interpretations” that Qualify for 
Appeal   

The very first sentence of HonorHealth’s February 23 appeal letters should prompt skepticism, 
because it characterizes the Zoning Administrator’s January 30 letters as something they are not.  A refusal 
to issue an interpretation is not an interpretation any more than a rained-out baseball game is a baseball 
game.  Moreover, the logic behind the Zoning Administrator’s letters persuasively demonstrates why there 
is no basis for the Board to exercise jurisdiction over the purported appeals.   

Only one provision in Arizona’s Zoning Enabling Act delegates authority to the Zoning Administrator.  
A.R.S. § 9-462.05(C) gives her authority to “enforce” the SZO.  Likewise, the SZO recognizes that the Zoning 
Administrator’s authority is limited to enforcement of the zoning ordinance (SZO 1.201).   

 “Enforcement” cannot exist in a vacuum; it requires a specific factual context.  A factual context can 
arise—and thus supply a jurisdictional basis for the Zoning Administrator to make interpretations—in two 
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ways.  First is the City’s exercise of the traditional powers of zoning enforcement.  That is, the Zoning 
Administrator (or her delegee) may determine that a specific existing or proposed use or structure is 
inconsistent with the zoning ordinance.  In that event, a property owner (or applicant) may seek a formal 
interpretation.   

Second, and conversely, a private party who owns or intends to develop property may seek an 
interpretation related to a specific development proposal as a precautionary step.  Doing so may clarify the 
path for development and, ultimately, prevent coercive enforcement down the road.   This is akin to the 
pursuit of a declaratory judgment in superior court, which is also a vehicle to seek legal clarity before a 
breach or serious violation occurs.   

But in any case, a matter must be ripe—meaning that the facts are concrete and not speculative.  The 
Zoning Administrator has no authority to issue “interpretations” in hypothetical scenarios. The authorities 
explain that a board of adjustment is “without authority to render an advisory opinion concerning the 
meaning of a zoning regulation or its application to a particular set of circumstances.”  4 American Law of 
Zoning §40:5 (5th Ed. 2023).    

And even if a zoning administrator does supply an advisory opinion (which has not happened in this 
case), this does not constitute a “decision” that can be appealed to a board of adjustment.  Holt v. Stonington 
Bd of Zoning Appeals, 968 A.2d 946 (Conn. App. 2009); 3 Rathkopf’s The Law of Zoning and Planning § 57:44 
(a preliminary or advisory opinion from a zoning administrator is “not a decision subject to appeal.”). 

Finally, the January 30 letters were not made appealable just because they were reduced to writing.  
SZO 1.202(A) requires the Zoning Administrator to “respond in writing” to all requests for interpretations.  
In this case the Zoning Administrator provided a written “response,” which made clear that she is not 
providing an interpretation.  Put differently, not all “responses” can be appealed under SZO 1.202(B)—only 
responses that make “interpretations” and “other decisions” regarding the SZO are subject to appeal.  Any 
other outcome would result in such an expansive definition of “interpretation” or “other decision” that almost 
any statement or response from a city official could be appealed.   

II. Because the Matter is not Ripe, the Board Has No Jurisdiction 

A. The “Enforcement” Element Required by A.R.S. § 9-462.06(G)(1) is Missing   

Any exercise of the Board’s jurisdiction must ultimately be grounded in Arizona statutes, because the 
Board “has no powers except those granted by the statutes creating it; its power is restricted to that granted 
by the zoning ordinance in accordance with the statute.” Arkules v. Paradise Valley Board of Adjustment, 151 
Ariz. 438, 442 (App. 1986) (abrogated in part on different issue Legacy Foundation v. Citizens Clean Elect. 
Comm’n,  243 Ariz. 404 (2018)).   

Arizona statutes give the Board jurisdiction over two types of appeals.  The first is variances (A.R.S. 
§9-462.06(G)(2)).  The second, as noted in the Board’s Amended Order, is appeals involving an error “in the 
enforcement of a zoning ordinance.”  A.R.S. § 9-462.06(G)(1)).    

The Zoning Administrator correctly concluded that the matter put forth by HonorHealth is 
hypothetical—it presents no plausible enforcement scenario related to factual context.  Banner does not 
desire any clarification on any specific aspect of a development proposal.  The City is not enforcing or 
threatening to enforce any provision of the SZO.  Even if one speculates that City staff might spot some issue 
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in the future, that can be addressed through consultation with City staff, or when the Development Review 
Board performs its role. But there is no ripe dispute at present, there is no enforcement action at present, 
and the Board lacks jurisdiction over hypothetical matters. 

Section 1.805 of the SZO does not replicate the statutory “enforcement” requirement; it merely states 
that the Board may hear appeals from the Zoning Administrator’s interpretations.  But the SZO cannot 
expand the Board’s jurisdiction beyond the scope provided by Arizona statutes.  Arkules v. Paradise Valley 
Board of Adjustment, supra.  And, as explained above and through the Zoning Administrator’s own words, the 
Zoning Administrator’s January 30 letters are not “interpretations.”  The Board thus lacks jurisdiction under 
both Arizona statues and the SZO.   

B. Deciding Unripe Disputes Would Constitute the Attempted Exercise of Legislative Authority   

The Board “has no legislative authority and acts solely in a quasi-judicial capacity in exercising its 
zoning enforcement duties.”  Lane v. City of Phoenix, 169 Ariz. 37, 42 (App. 1991).  As a quasi-judicial body, 
the Board’s jurisdiction extends only to adjudicating ripe cases. When there is no justiciable controversy, any 
decision by the Board would consist of adding new rules to the SZO.  That is not a judicial (or quasi-judicial) 
function—it is a legislative function.  

C. The Board’s Jurisdiction Does Not Extend to Pre-Judging Matters Committed to Other Bodies of 
the City of Scottsdale 

The reason for the statutory limits on the Board’s jurisdiction is confirmed by the practical 
consequences of the scenario envisioned by HonorHealth.  If the Board became an all-purpose overseer of 
ongoing development proposals, it would complicate and undercut the role of the City’s planning staff and 
the City’s Development Review Board.  Confining the Board’s jurisdiction to ripe cases promotes an orderly 
an efficient development review process that benefits the City, its staff and various public bodies, and the 
general public.   

III. HonorHealth Lacks Standing as a “Person Aggrieved”  

The third and final jurisdictional defect is HonorHealth’s lack of standing.  HonorHealth’s appeal 
letters confess that HonorHealth lacks the particularized injury needed for standing.   

Arizona law only gives the Board jurisdiction of appeals by “persons aggrieved” by the decision of the 
Zoning Administrator.  A.R.S. § 9-462.06(D).  The statutory phrase “person aggrieved” has been repeatedly 
explained.  In order to qualify as a person aggrieved, the complainant must demonstrate “a particularized 
palpable injury.”   Arcadia Osborn Neighborhood v. Clear Channel Outdoor, LLC, 256 Ariz. 88 ¶11 (App. 2023).   
On the other hand, standing is absent if the complainant merely points to “generalized harm that is shared 
alike by all or a large class of citizens.” Id. (quoting Sears v. Hull, 192 Ariz. 65, 69, ¶ 16 (1998)). 

HonorHealth’s letters show the absence of any particularized injury, both because of what those 
letters say and what they do not say.  Both of HonorHealth’s letters point to generalized harm to Scottsdale 
citizens:  The first appeal letter (“Office vs. Hospital”) alleges “direct harm to the numerous residential 
neighborhoods and businesses adjacent to zoning districts that permit ‘offices’ but not ‘hospitals.’”  The 
second appeal letter (seeking a declaration that a hospital is not permitted in C-2) claims that the Zoning 
Administrator decision “impacts the City’s residents and business [sic] . . .throughout various zoning districts, 
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many of which are adjacent to residential neighborhoods and business.”  These assertions epitomize 
“generalized harm” because they encompass wide swaths of the City and its residents.     

At the same time, HonorHealth’s letters fail to demonstrate any direct, palpable, particularized injury 
to HonorHealth.  The first appeal letter says literally nothing.  The second appeal letter makes the fantastic 
assertion that the entire world of healthcare providers “will be forced to spend hundreds of thousands of 
dollars in pre-development planning without knowing what constitutes a ‘hospital.’”  As an aside, 
HonorHealth, to date, has built and operates three hospitals in the City of Scottsdale and clearly has 
successfully navigated the SZO definition of what constitutes a “hospital.”  But even if this implausible 
assertion is credited at face value, it is presented on behalf of the entire class of all “healthcare providers.”  
HonorHealth thus confesses that there is no injury unique to itself.   

“Standing is not dispensed in gross.”  Town of Chester v. Laroe Estates, Inc., 581 U.S. 433, 439 (2017).  
To the contrary, standing requires a claimant “to demonstrate standing for each claim he seeks to press and 
for each form of relief that is sought.”  Id.  HonorHealth has not even tried to explain how it faces 
particularized harm—especially when the Zoning Administrator’s January 30 letters declined to make any 
pronouncements, in a context where HonorHealth has no specific development proposal of its own.   

For these reasons, we submit that the Board lacks jurisdiction and HonorHealth has no standing in 
these matters.   

Sincerely, 

GAMMAGE & BURNHAM 

By  
Cameron Artigue 
 

CA/jaa 
 
cc: Mr. Bryan Cluff, Planning & Development Area Manager (BCluff@Scottsdaleaz.gov) 
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4 Am. Law. Zoning § 40:5 (5th ed.)

American Law of Zoning  | November 2023 Update
Patricia E. Salkin

Chapter 40. Procedure Before the Zoning Board of Appeals

II. Jurisdiction and Powers

§ 40:5. Appellate jurisdiction—Review of administrative decisions

References
A board of appeals commonly has jurisdiction to “hear and decide appeals where it is alleged there is error in any order,

requirement, decision, or determination made by an administrative official in the enforcement” of a zoning ordinance or statute.1

Such an appeal involves a de novo hearing.2 A board of appeals has jurisdiction to hear an appeal from a planning board.3

The jurisdiction vested in the board by this kind of provision is appellate, not original.4 A board of appeals, for example, is
without authority to render an advisory opinion concerning the meaning of a zoning regulation or its application to a particular

set of circumstances.5 But it has jurisdiction to interpret the zoning regulations6 upon an appeal from a construction of such

regulations by an enforcement official.7

The jurisdiction of a board of appeals to construe the ordinance includes the power to determine the application of the ordinance
to specific property. It is within the power of a board of appeals to determine whether an applicant for a building permit is

entitled to a nonconforming use.8 This power to rule on the application of an ordinance to specific land may be exercised by

the board although it is without power to enforce its decision.9 An occasional decision has suggested that a board of appeals
lacks jurisdiction to review the granting of a permit where the applicant had a right to the permit and the board's approval was

not required.10 It appears, however, that the real meaning of these decisions is that the board erred on the merits rather than
in accepting the matter for review.

The jurisdiction of the board of appeals to review administrative decisions usually is exclusive.11 Absent an ordinance provision

to the contrary, this exclusive jurisdiction cannot be exercised by another administrative officer,12 or by the legislative authority

of the municipality.13 In fact, in a zoning matter, the courts are reluctant to review a decision by an administrative officer prior

to an appeal to the board of appeals.14

Where the right of appeal from an administrative officer to the board of appeals clearly expressed in the ordinance, the board's
jurisdiction to hear such an appeal is not affected by a provision making such officer's decision subject to the approval of the
mayor. Jurisdiction to entertain an appeal from the named officer survives, although the mayor has approved the decision in

issue.15

A board of appeals lacks jurisdiction to review an administrative decision if the subject matter has been placed within the
exclusive power of another administrative body. Where, for example, the authority to regulate the subdivision of land outside
the municipality was vested exclusively in a planning and zoning commission, the board of appeals lacked jurisdiction to hear

an appeal relating to the subdivision of such land.16 A board of appeals lacks authority to review an administrative decision
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relating to a matter other than zoning.17 A board of appeals does not have jurisdiction to hear appeals from decisions of the

legislative body.18 Furthermore, administrative proceedings of local government are subject to judicial review.19

Westlaw. © 2023 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

Footnotes
1 Standard State Zoning Enabling Act § 7 (1926). A determination of the zoning administrator is not final

if any appeal is taken therefrom to the board of appeals. City and County of San Francisco v. Padilla, 23
Cal. App. 3d 388, 100 Cal. Rptr. 223 (1st Dist. 1972). The board of appeals is empowered to hear and
determine appeals from any order, requirement, decision, or determination made by a board charged with
the enforcement of any ordinance or regulation duly adopted. It is not endowed with the power to overturn
or veto, in its entirety, an amendment to a zoning ordinance. Bryant v. Lake County Trust Co., 152 Ind.
App. 628, 284 N.E.2d 537 (1972). The board of adjustment has jurisdiction of appeals by “any person
aggrieved or by any officer, department, board, or bureau of the municipality affected by any decision of
the administrative officer.” Grandview Baptist Church v. Zoning Bd. of Adjustment of City of Davenport,
301 N.W.2d 704 (Iowa 1981). A board of zoning appeals has appellate jurisdiction to review decisions of
decisions of administrative officials charged with enforcement of zoning regulations. Absent such a decision,
the board is without jurisdiction. Barron v. Getnick, 107 A.D.2d 1017, 486 N.Y.S.2d 528 (4th Dep't 1985).

Where planning director's decision not to revoke conditional use permit was action taken in “interpretation,
administration or enforcement” of land use ordinance, decision was appealable by intervenor whose
revocation request was denied. Winchester Water Control Dist. v. Hissong, 75 Or. App. 194, 706 P.2d 193
(1985).

Under the Pennsylvania Municipalities Planning Code, the courts and the Zoning Hearing Board have
jurisdiction of a case in which a zoning officer's misinterpretation or misapplication of a provision of the
zoning ordinance will cause a landowner to suffer harm. Collis v. Zoning Hearing Bd. of East Allen Tp.,
51 Pa. Commw. 368, 415 A.2d 102 (1980).

But cf. Waltco Truck Equipment Co. v. City of Tallmadge Bd. of Zoning Appeals, 40 Ohio St. 3d 41, 531
N.E.2d 685 (1988) (statute which vests jurisdiction in board of appeals to hear appeals from denial of permits
does not give board jurisdiction to hear appeal from granting of permits).

See also Anderson and Roswig, Planning, Zoning, Subdivision: A Summary of Statutory Law in the 50
States, Chart No. 6 p 202 (1966).

2 See, e.g.,

Connecticut: Caserta v. Zoning Bd. of Appeals of City of Milford, 226 Conn. 80, 626 A.2d 744 (1993) (“It
would be inconsistent with these broad grants of power to the board, and with the concomitant procedural
limitations thereon, to envision the board's function as anything less than a de novo determination of the
issue before it, unfettered by deference to the decision of the zoning officer. It follows from the de novo
nature of the board's consideration of the issues decided by the zoning enforcement officer that the trial court
… must focus on the decision of the board and the record before it, because it is that decision and record
that are the subject of the appeal under § 8-8.”).

Maine: LaMarre v. Town of China, 2021 ME 45, 259 A.3d 764 (Me. 2021) (“In the vast majority of local
permitting processes, an applicant seeks a permit, the CEO grants or denies it based on the application, and
that is the end of the matter, with no appeal. A two-fold problem arises, however, when someone objects to
a permit and the scope of the Board's review is appellate. First, often by the time interested persons, such
as abutters, learn of the issuance of a permit to which they object, the decision has already been made by
the CEO based on whatever information the applicant submitted. If objectors cannot submit their opposing
evidence to the Board—a material distinction between de novo and appellate review—then they are deprived
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of a critical component of administrative due process. Second, courts, planning boards, and some boards of
appeals adjudicate; that is their function. In contrast, adjudication is not a usual CEO task. Unsurprisingly,
when an objection by an interested person comes to the attention of a CEO during the permitting process,
the CEO is unfamiliar with the minimum requirements of due process and the prerequisites for preparing
a record and a decision sufficient for meaningful appellate review. For these reasons, in order to avoid the
frequent necessity of time-consuming and costly remands, we strongly urge municipalities to provide for de
novo review of CEO decisions by boards of appeals.”).

Maryland: Boehm v. Anne Arundel County, 54 Md. App. 497, 459 A.2d 590 (1983) (“Thus, the Board of
Appeals may consider the decision of the Zoning Office in any light it desires but is not bound by the earlier
decision in its de novo review. The de novo hearing, which is in actuality the first formal hearing on the
issue, purges any potential errors from the earlier decision of the Zoning Office.”).

Wisconsin: Osterhues v. Board of Adjustment for Washburn County, 2005 WI 92, 282 Wis. 2d 228, 698
N.W.2d 701 (2005) (“When reviewing the decision to grant or deny a conditional use permit, a county board
of adjustment has the authority to conduct a de novo review of the record and substitute its judgment for
the county zoning committee's judgment. Moreover, under the applicable state statute, a board has authority
to take new evidence.”).

3 Connecticut: The Supreme Court of Connecticut held that the planning and zoning commission's denial of
an application for a special exception was an enforcement decision and must be appealed directly to the town
board of zoning appeals. Jewett City Savings Bank v. Town of Franklin, 280 Conn. 274, 907 A.2d 67 (2006).

A statute authorizing a zoning board of appeals to hear appeals from the decisions of an “official” does not
preclude a municipality from authorizing such a board to hear appeals from an administrative decision of
the zoning commission, a body with legislative and administrative powers. Conto v. Zoning Commission of
Town of Washington, 186 Conn. 106, 439 A.2d 441 (1982).

Maryland: Where an ordinance provided that the board of appeals has jurisdiction to review determinations
“made by an administrative official,” an appeal will lie to the board from the county planning board. Howard
Research and Development Corp. v. Concerned Citizens for Columbia Concept, 297 Md. 357, 466 A.2d 31
(1983). Since there are no special exception uses in a new town district, the Board of Appeals does not have
original but appellate jurisdiction as to whether a site plan development should be approved. The Planning
Board will initially determine whether to approve the plan, and an appeal will lie to the Howard County
Board of Appeals. Howard Research and Development Corp. v. Howard County, 46 Md. App. 498, 418 A.2d
1253 (1980); Viles v. Board of Municipal and Zoning Appeals, 230 Md. App. 506, 148 A.3d 358 (2016)
(the board had authority to review decisions of the planning commission pursuant to state law, but the city
could not grant such authority pursuant to its charter).

Michigan: but see Matem, LLC v. City of Howell, 2021 WL 6064355 (Mich. Ct. App. 2021) (holding that
there was nothing in the ordinance that conveyed authority to the zoning board to hear appeals from the
planning commission's decisions on special land use applications).

Nebraska: Under Nebraska statutes, when a county board of supervisors or board of commissioners makes
a zoning decision, a party adversely affected by the decision may appeal to the county board of adjustment.
This procedure forecloses the ability to appeal the zoning decision by petition in error. Therefore, in a
case involving a challenge to a conditional use permit, landowners should have appealed the board of
commissioners' decision to the board of adjustment rather than filing a petition in error, and the district court
lacked jurisdiction over the error proceedings. Gabel v. Polk County, 269 Neb. 714, 695 N.W.2d 433 (2005).

West Virginia: Board of Zoning Appeals of the Town of Shepherdstown v Tkacz, 2014 WL 5032592 (W. VA.
9/30/2014) (holding that the request for a building permit to construct a fence was a zoning matter and thus
was appealable to the board of zoning appeals, and it was not, as the lower court had found, a subdivision
matter appealable to the circuit court).
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4 A board of adjustment with jurisdiction to hear appeals from officials authorized to enforce the zoning
regulations is without authority to hear an original complaint of violation and to issue a cease and desist
order. Board of Zoning Appeals of City of Plymouth v. Heyde, 160 Ind. App. 165, 310 N.E.2d 908 (1974).

But cf.

Maine: Stewart v. Town of Sedgwick, 2000 ME 157, 757 A.2d 773, 778 (Me. 2000) (The decision of a ZBA
regarding the grant of a permit to construct a deck was vacated because the ZBA had confused its roles
as tribunal of original jurisdiction and appellate tribunal. Under a Maine statute, a board must conduct a
hearing de novo (i.e., take evidence, make factual findings, and apply the appropriate law), unless there is
a municipal ordinance in place that creates a purely appellate role or hybrid role for the board. In this case,
the board held a hearing de novo, but reached conclusions as if it were an appellate body (i.e., it reviewed
the planning board's decision to see if it was supported by evidence in the record). The Court found that the
town zoning ordinance did not explicitly provide for purely appellate hearings by the ZBA. “Because this
amalgamated process met neither the statutory nor ordinance requirements, and had the effect of depriving
the applicant and interested parties of the opportunity to have the Board undertake its own analysis of the
evidence, the decision of the Board cannot stand.”).

5 See, e.g.,

Maine: Herrle v. Town of Waterboro, 2001 ME 1, 763 A.2d 1159 (Me. 2001) (explaining that, to the extent
the enforcement provisions of an ordinance authorized an appeal to the zoning board from a violation
determination by the code enforcement officer or board of selectmen, the zoning board's role in such an
appeal was purely advisory in nature and was not subject to judicial review).

New York: Webster Citizens for Appropriate Land Use, Inc. v. Town of Webster, 200 A.D.3d 1617, 159
N.Y.S.3d 598 (4th Dep't 2021) (“the DPW issued a written memorandum in which it required numerous
revisions to the project. The memorandum, however, is silent with respect to whether any variances are
needed for the project. Indeed, there is no evidence in the record that the statement in the Planning Board's
November 19, 2019 meeting agenda, i.e., that the project constituted a permitted use, was made as a result
of any determination by the DPW. Thus, we conclude on this record that there was no determination from
the DPW affording jurisdiction to the ZBA to hear petitioner's appeal.”).

Rhode Island: Franco v. Wheelock, 750 A.2d 957, 960 (R.I. 2000) (finding that an “advisory opinion” issued
by a zoning board at a town's request was nonbinding, unauthorized and unenforceable; thus, the town could
not use the advisory opinion as a predicate step for enforcing restrictions against a waterfront restaurant
owner who had already obtained a restraining order against the town).

6 McGlasson Builders, Inc. v. Tompkins, 203 N.Y.S.2d 633 (Sup 1960).

See also High v. Cascade Hills Country Club, 173 Mich. App. 622, 434 N.W.2d 199 (1988) (zoning board
of appeals has authority to interpret zoning ordinance which it administers); Zoning Resolution City of New
York § 72-11 (1961, as amended).

7 See, e.g.,

Maine: Cushing v. Smith, 457 A.2d 816 (Me. 1983) (“The Zoning Board of Appeals has power to grant an
administrative appeal “to hear and decide where it is alleged there is an error in any … determination made
by the Code Enforcement Officer ….” ”).

Massachusetts: Fisher v. Zoning Board of Appeals of Stow, 2020 WL 508720 (Mass. Land Ct. 2020) (“The
letter at issue in this case is more than a mere punting of the issue to the Board …. The plain language of
this letter from the building commissioner was an explicit denial of Fisher's zoning enforcement request.
The building commissioner told Ms. Fisher in no uncertain terms that he did not intend to take the action
she requested to stop the uses at the Subject Property. The building commissioner's May 26 response was
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a decision on the April 7 and May 22 zoning enforcement request letters, as contemplated by G. L. c. 40A,
§§ 7, 8, 15.”).

New York: Anayati v. Board of Zoning Appeals of Town of North Hempstead, 65 A.D.3d 681, 885 N.Y.S.2d
300 (2d Dep't 2009) (finding that the zoning board had jurisdiction to review the building inspector's
determination that the house was in violation of the town code, as articulated through an appearance ticket,
and the zoning board also had authority to grant area variances resulting from an appeal of the building
inspector's determination without the need for a separate application).

Ohio: Bierlein v. Grandview Heights Board of Zoning Appeals, 2020-Ohio-1395, 153 N.E.3d 817 (Ohio Ct.
App. 10th Dist. Franklin County 2020) (“the BZA's jurisdiction is not limited to reviewing the Director's
decisions approving or rejecting permit applications. Rather, G.H.O. 1139.04(a) broadly permits the BZA
to review any decision or determination made by the Director in the enforcement of the zoning ordinance
in the city's residential districts …. The Director's decision to place appellants' permit application on hold
was based on the Director's determination that appellants' proposed improvements did not comply with the
zoning code requirements applicable to accessory structures. As such, G.H.O. 1139.04(a) authorized the
BZA to review the Director's decision.”).

Horvath v. Barberton Board of Building and Zoning Appeals, 2022-Ohio-1302, 2022 WL 1164714 (Ohio
Ct. App. 9th Dist. Summit County 2022), appeal not allowed, 167 Ohio St. 3d 1482, 2022-Ohio-2765,
192 N.E.3d 511 (2022) (interpreting the city charter and the property maintenance code to provide that the
zoning board had jurisdiction over appeals related to zoning and building, which included the violation notice
issued by the building department that required the property owner to abate certain building maintenance
violations).

Pennsylvania: Friends of Lackawanna v. Dunmore Borough Zoning Hearing Board, 227 A.3d 37 (Pa.
Commw. Ct. 2020), appeal denied, 240 A.3d 874 (Pa. 2020) (“On December 22, 2014, the Zoning
Officer issued a preliminary opinion that Keystone's proposed landfill expansion complied with the Zoning
Ordinance…. Section 909.1(a)(3) does not confer jurisdiction on a zoning hearing board to consider the
merits of a preliminary opinion issued under Section 916.2 of the MPC. Simply, a preliminary opinion is not
a “determination” for purposes of Section 909.1(a)(3)…. For the reasons set forth above, we conclude that
the Zoning Board lacked jurisdiction to review the merits of the Zoning Officer's preliminary opinion.”).

Washington: Messer v. Snohomish County Bd. of Adjustment, 19 Wash. App. 780, 578 P.2d 50 (Div. 1
1978) (“On the appeal from the zoning adjustor's decision, the board of adjustment could have granted the
opponents a de novo hearing but the board did not err by not doing so.”).

Wisconsin: Application of Brandt, 15 Wis. 2d 6, 112 N.W.2d 157 (1961) (“Brandt attempted to appeal to this
board the Town Board's decision denying renewal of his permit, but the board refused to take jurisdiction. In
so doing, the Town Board was acting in its administrative capacity. It makes no difference that the decision is
one by an administrative body or an administrative single officer. The administrative decision is the subject
of the grievance and the subject of the appeal. We think the board of appeals had jurisdiction under the
ordinance and should have exercised it.”).

8 Levine v. Buxenbaum, 19 Misc. 2d 504, 185 N.Y.S.2d 980 (Sup 1959). A determination of a board of
adjustment concerning the existence of a nonconforming use will not be reversed unless it is without
support in the record. Hassall v. Murdock, 246 A.D. 845, 285 N.Y.S. 54 (2d Dep't 1936). The delegation of
authority from a home-rule city to its board of adjustment to initially hear and determine questions relating
to nonconforming use of property was a valid exercise of the city's police power. White v. City of Dallas,
517 S.W.2d 344 (Tex. Civ. App. Dallas 1974).

9 Crotty v. Poersch, 129 N.Y.S.2d 793 (Sup 1954). Although a Board of Appeals and Review may have
appellate jurisdiction over revocation it does not necessarily follow that enforcement is included. Auger v.
D.C. Bd. of Appeals and Review, 477 A.2d 196 (D.C. 1984).
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See also Frost v. Borough of Centerville, 111 Pa. Commw. 371, 533 A.2d 1130 (1987) (power to enforce
zoning ordinance is vested in board of supervisors, not zoning hearing board).

10 Board of Adjustment of City and County of Denver v. Abe Perlmutter Const. Co., 131 Colo. 230, 280 P.2d
1107 (1955) (overruled on other grounds by, Hartley v. City of Colorado Springs, 764 P.2d 1216 (Colo.
1988)); Leonard Inv. Co. v. Board of Adjustment of City of Trenton, 122 N.J.L. 308, 4 A.2d 768 (N.J. Sup.
Ct. 1939).

See Waltco Truck Equipment Co. v. City of Tallmadge Bd. of Zoning Appeals, 40 Ohio St. 3d 41, 531 N.E.2d
685 (1988) (statute which vests jurisdiction in board to hear appeals from denial of permits does not give
board jurisdiction to hear appeal from granting of permits).

11 City of Philadelphia v. Budney, 396 Pa. 87, 151 A.2d 780 (1959); In re Kalen, 248 A.D. 777, 289 N.Y.S.
58 (2d Dep't 1936).

12 Ober v. Metropolitan Life Ins. Co., 157 Misc. 869, 284 N.Y.S. 966 (City Ct. 1935), (note: decisions combined
in n.y.s.) and on reargument, 157 Misc. 872, 1935 WL 29548 (N.Y. Sup 1935), (note: decisions combined in
n.y.s.) (tenement house department), motion den 157 Misc 872, 284 NYS 966; In re Allerad Realty Corp.,
138 Misc. 232, 244 N.Y.S. 531 (Sup 1930) (fire commissioner).

13 The board of trustees of a village is without authority to review the acts of a building inspector in granting
permits. Such authority is vested exclusively in the board of zoning appeals. 113 Hillside Ave. Corp. v.
Village of Westbury, 27 A.D.2d 858, 278 N.Y.S.2d 558 (2d Dep't 1967). The Board of Supervisors of a
township does not have jurisdiction to entertain an appeal from a denial of a permit by a zoning officer,
jurisdiction over such appeals being lodged in the zoning hearing board by Section 909 of the Pennsylvania
Municipalities Planning Code. Lang v. North Fayette Tp., 63 Pa. Commw. 268, 437 A.2d 1282 (1981). Cf.
Concerned Coupeville Citizens v. Town of Coupeville, 62 Wash. App. 408, 814 P.2d 243 (Div. 1 1991) (town
council, acting in its capacity as board of adjustment, had power to review denial of conditional use permit).

14 See, e.g.,

Michigan: Wolff v. Steiner, 350 Mich. 615, 87 N.W.2d 85 (1957); Levine v. Buxenbaum, 19 Misc. 2d 504,
185 N.Y.S.2d 980 (Sup 1959); Brachfeld v. Sforza, 118 N.Y.S.2d 631 (Sup 1952).

Nebraska: Under Nebraska statutes, when a county board of supervisors or board of commissioners makes
a zoning decision, a party adversely affected by the decision may appeal to the county board of adjustment.
This procedure forecloses the ability to appeal the zoning decision by petition in error. Therefore, in a
case involving a challenge to a conditional use permit, landowners should have appealed the board of
commissioners' decision to the board of adjustment rather than filing a petition in error, and the district court
lacked jurisdiction over the error proceedings. Gabel v. Polk County, 269 Neb. 714, 695 N.W.2d 433 (2005).

North Carolina: Clement v. Cumberland County, 836 S.E.2d 789 (N.C. Ct. App. 2020) (“Because Lloyd's
response to Petitioners' April 16, 2018 zoning inquiry constituted an appealable, official decision, Petitioners
were required by Section 1604 of the Ordinance to file their appeal with the Board of Adjustment within
thirty days of receiving written notice of that decision. By failing to file an appeal with the Board of
Adjustment, Petitioners did not exhaust their administrative remedies. Accordingly, Petitioners cannot
subsequently create jurisdiction with the Superior Court “by couching [their] claim in the guise of a
mandamus proceeding.” To hold otherwise would undermine the quasi-judicial scheme intended by the
General Assembly in Section 160A-388 and could lead to market uncertainty and costly economic waste
by forcing Cumberland County to revisit a prior, official determination regarding a project which has
presumably moved toward completion.”).

15 Cook v. Howard, 155 Md. 7, 141 A. 340 (1928).

16 Kentucky: Seligman v. Belknap, 288 Ky. 133, 155 S.W.2d 735 (1941).
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New York: Marx v. Zoning Bd. of Appeals of Village of Mill Neck, 137 A.D.2d 333, 529 N.Y.S.2d 330 (2d
Dep't 1988).

But cf.

Rhode Island: Carlson v. Town of Smithfield, 723 A.2d 1129 (R.I. 1999). The Supreme Court of Rhode Island
upheld a town zoning ordinance that required cluster developments to be approved by both the planning
and zoning boards. Developers argued that the ordinance was ultra vires because, under the state enabling
law, the planning board had exclusive jurisdiction to review cluster developments. The state supreme court
rejected this argument. “The Rhode Island Zoning Enabling Act … ‘empowers each city and town with the
capability to establish and enforce standards and procedures … and criteria in regulating the type, intensity,
and arrangement of land uses’ … and grants municipalities considerable discretion in choosing how best
to fulfill the purposes of the Act …. Although [the enabling act] provides that the planning board must
approve any land developments, we agree with the trial justice that if the town, as here, opts to provide
cluster developments, it can exercise its discretion to require zoning board approval in addition to planning
board approval.” 723 A.2d at 1131–1132 (statutory citation omitted).

17 Zoning involves a division of the city into zones for the purpose of applying different proscriptions and
reasonable application of different regulations in different zones. A city-wide regulation of the removal of
gravel is not “zoning”. Appeals from the planning board's decisions on excavation permits are not subject
to review by the board of appeals. Benjamin v. Houle, 431 A.2d 48 (Me. 1981).

18 Where the County Planning Commission had no power to issue or withhold building permits, and as this
power to enforce zoning regulations rests with the governing authority, the Commission's approval was not
an enforcement decision within the meaning of the statute which held that the Zoning Board of Appeals had
power to hear and decide appeals from decisions of an administrative official in the enforcement of zoning
ordinances. Therefore, such approval was not appealable to the Zoning Board of Appeals. Royal Atlanta
Development Corp. v. Staffieri, 236 Ga. 143, 223 S.E.2d 128 (1976). Under the statute involved, the board
of adjustment does not have jurisdiction to hear and adjudicate an appeal from the action of the board of
supervisors changing a zoning classification. Boomhower v. Cerro Gordo County Bd. of Adjustment, 163
N.W.2d 75 (Iowa 1968).

In Massachusetts, a legislative decision granting a permit is not appealable to the board of appeals, even
though the issuance of the permit is quasi-administrative in character. Lane v. Selectmen of Great Barrington,
352 Mass. 523, 226 N.E.2d 238 (1967). Zoning board of adjustment did not have jurisdiction to review an
order of the board of selectmen that landowner cease operation of campground as it was a violation of town
zoning ordinance. Town of Derry v. Simonsen, 117 N.H. 1010, 380 A.2d 1101 (1977). Absent a specific
provision in the municipal zoning ordinance, a board of zoning appeals is without authority to review a
decision of the legislative body of the municipality. Katz v. Board of Appeals of Village of Kings Point,
21 A.D.2d 693, 250 N.Y.S.2d 469 (2d Dep't 1964). The Court held that the failure of the city to provide
for a board of review to make special exceptions to the rules and regulations of the city did not entitle the
petitioner to certiorari in view of the fact that a statute declared that the city council may act as a planning
commission and that appeal from their decision can be directly to superior court. Veader v. City Council of
City of East Providence, 106 R.I. 120, 256 A.2d 212 (1969).

See also Porter v. Town of East Hampton, 18 Conn. App. 312, 557 A.2d 932 (1989) (board cannot hear
appeal from planning and zoning commissions when the latter are acting within their legislative capacity).

19 Daily v. City of Sioux Falls, 2011 SD 48, 802 N.W.2d 905 (S.D. 2011).

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government
Works.
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Carol HOLT, Plaintiff–Appellee,

v.

TOWN OF STONINGTON,

Defendant–Appellant,

Zoning Board of Appeals, Town

of Stonington, Planning & Zoning

Commission, Town of Stonington, Joseph

Larkin, Zoning Enforcement Officer

of Town of Stonington, Defendants.

No. 12–4878–cv
|

Argued: Nov. 5, 2013.
|

Decided: Aug. 29, 2014.

Synopsis
Background: Property owner brought diversity action
against town, seeking equitable relief to prevent town from
denying her the ability to build on a lot she owned in
town. The United States District Court for the District of
Connecticut, Peter W. Hall, Chief Judge, following a bench
trial, granted an injunction in favor of property owner based
on a claim of municipal estoppel. Town appealed.

Holdings: The Court of Appeals held that:

[1] property owner failed to exhaust her available
administrative remedies, and

[2] property owner's failure to exhaust administrative
remedies was not excused on ground that exhaustion would
have been inadequate or futile.

Vacated and remanded.

West Headnotes (13)

[1] Federal Courts Necessity of Objection; 
 Power and Duty of Court

Federal Courts Waiver, estoppel, and
consent

A federal court's lack of subject matter
jurisdiction is not waivable by the parties,
and federal courts must address jurisdictional
questions before reaching the merits.

8 Cases that cite this headnote

[2] Administrative Law and
Procedure Exhaustion of Administrative
Remedies

Under Connecticut law, a failure to exhaust
administrative remedies is a defect that deprives
the court of subject matter jurisdiction to act in
the case.

11 Cases that cite this headnote

[3] Administrative Law and
Procedure Nature and purpose

Under Connecticut law, the doctrine of
exhaustion is grounded in a policy of fostering
an orderly process of administrative adjudication
and judicial review in which a reviewing court
will have the benefit of the agency's findings
and conclusions; it also relieves courts of the
burden of prematurely deciding questions that,
entrusted to an agency, may receive a satisfactory
administrative disposition and avoid the need for
judicial review, which may be hindered by the
failure of the litigant to allow the agency to make
a factual record, or to exercise discretion or apply
its expertise.

[4] Administrative Law and
Procedure Exceptions

Under Connecticut law, courts recognize
exceptions to the exhaustion requirement only
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infrequently and only for narrowly defined
purposes.

[5] Administrative Law and
Procedure Opportunity for adequate relief

Administrative Law and
Procedure Futility

For purpose of exception to exhaustion
requirement under Connecticut law for when
recourse to the administrative remedy would
be demonstrably futile or inadequate, an
administrative remedy is adequate when it could
provide the plaintiff with the relief that it seeks
and provide a mechanism for judicial review of
the administrative decision.

3 Cases that cite this headnote

[6] Administrative Law and
Procedure Futility

For purpose of exception to exhaustion
requirement under Connecticut law for when
recourse to the administrative remedy would be
demonstrably futile or inadequate, it is futile
to seek a remedy only when such action could
not result in a favorable decision and invariably
would result in further judicial proceedings.

[7] Zoning and Planning Exhaustion of
administrative remedies;  primary jurisdiction

Property owner failed to exhaust her available
administrative remedies, as required under
Connecticut law prior to bringing action seeking
equitable relief to prevent town from denying her
the ability to build on a lot she owned in town,
where she withdrew her application for a zoning
permit before town zoning officials had acted on
the application, letter issued and later revoked by
town zoning officer did not constitute a decision
by administrative officials, and she filed suit in
federal court shortly after her attempt to overturn
decision of zoning board of appeals was rejected
by state court.

[8] Zoning and Planning Exhaustion of
administrative remedies;  primary jurisdiction

Property owner's failure to exhaust her available
administrative remedies, as required under
Connecticut law, prior to bringing action seeking
equitable relief to prevent town from denying
her the ability to build on a lot she owned in
town was not excused on ground that exhaustion
would have been inadequate or futile, where
administrative process governing issuance and
denial of zoning permits and appeals from
such permitting decisions existed in town,
property owner had not alleged that town zoning
authorities were without power to grant equitable
relief she sought, that is, estoppel of town's
ability to change its position on whether her lot
could permissibly be built upon, and property
owner had not shown that her pursuit of process
through municipal zoning system could not
result in a favorable decision and invariably
would result in further judicial proceedings.

[9] Zoning and Planning Exhaustion of
administrative remedies;  primary jurisdiction

Under Connecticut law that a plaintiff must
exhaust available administrative remedies before
she can file a claim for judicial relief in a zoning
dispute; the requirement of exhaustion may arise
from an administrative scheme providing for
agency relief.

3 Cases that cite this headnote

[10] Administrative Law and
Procedure Futility

For purpose of exception to exhaustion
requirement under Connecticut law for when
recourse to the administrative remedy would
be demonstrably futile or inadequate, futility
is more than a mere allegation that the
administrative agency might not grant the relief
requested.
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[11] Administrative Law and
Procedure Presumptions and burden of
proof

For purpose of exception to exhaustion
requirement under Connecticut law for when
recourse to the administrative remedy would
be demonstrably futile or inadequate, the
presumption that administrative board members
acting in an adjudicative capacity are not biased
must be overcome by showing actual bias, rather
than mere potential bias.

1 Case that cites this headnote

[12] Zoning and Planning Exhaustion of
administrative remedies;  primary jurisdiction

Even the fact that a zoning officer may have
previously indicated how he would decide a
plaintiff's challenge to a state administrative
process does not excuse compliance, on ground
of futility, with the exhaustion requirement under
Connecticut law.

[13] Administrative Law and
Procedure Determination of Exhaustion

Federal Civil Procedure Effect

Because a failure to exhaust can be remedied
through the pursuit of administrative process,
a dismissal for failure to exhaust available
administrative remedies should be without
prejudice.

5 Cases that cite this headnote
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*129  Kevin M. Tighe, Coventry, CT, for Defendant–
Appellant.

William E. Murray, Gordon & Rees LLP, Glastonbury, CT,
for Plaintiff–Appellee.

Before: NEWMAN, HALL, and LIVINGSTON, Circuit
Judges.

Opinion

PER CURIAM:

Plaintiff-appellee Carol Holt (“Holt”) filed this diversity suit
seeking equitable relief to prevent defendant-appellant Town
of Stonington, Connecticut (the “Town” or “Stonington”),
from denying her the ability to build on a lot of land that
she owns in the Town. The district court (Hall, C.J.) granted
Holt an injunction to this effect following a bench trial.
Under Connecticut law, however, a plaintiff must first exhaust
available and adequate administrative remedies before she
may receive judicial relief in a zoning dispute. On appeal
to this Court, the Town argued in its reply brief that Holt
did not avail herself of state law proceedings to seek relief
concerning her property's zoning status before she filed her
municipal estoppel claim in federal court. After considering
supplemental briefing from the parties on this issue, we
conclude that Holt failed to exhaust her administrative
remedies as required by Connecticut law. As a result, the
district court lacked jurisdiction over this case. We vacate
the judgment and remand with instructions to dismiss the
complaint.

I.

Holt is the owner of an unimproved lot in Stonington,
Connecticut, which she purchased in 2005. Under the Town's
zoning regulations, a lot must conform with certain minimum
area requirements in order to be used as residential property.
However, under certain conditions, the regulations permit the
building of a single-family residence on undersized lots of
land whose development predated the adoption of the zoning
regime.

Early in 2005, prior to Holt's purchase of the lot, a Stonington
zoning enforcement officer informed the prior owner in an
opinion letter (the “2005 opinion letter”) that the property
could be suitable for building a single-family residence. On
the basis of the 2005 opinion letter, Holt purchased the
property in May 2005 with the understanding that she could
build a house on the lot. Soon afterward, she submitted to
Stonington zoning authorities an application for a zoning
permit.

As reflected in the Town's public records, Holt's lot had been
altered by a sale of a ten-foot strip of land to the owner of
a neighboring property in 1981, an alteration the existence
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(or significance) of which was apparently overlooked by
the Stonington zoning enforcement officer who prepared
the 2005 opinion letter. A neighbor who objected to Holt's
development of the lot attempted to appeal the 2005 opinion
letter to the Town's zoning board of appeals. After resulting
delays in the permitting process, Holt withdrew her permit
application in January 2006, before the Town had acted on it.

*130  Later, the zoning board of appeals overturned the
zoning officer's 2005 opinion letter, deciding on the basis of
the 1981 alteration to the property that Holt was precluded
from building on the lot because it did not conform with the
zoning regulations. Holt then filed an action to appeal the
zoning board's decision in Connecticut state court. On appeal
from the dismissal of her action by the trial court, the state
appellate court determined that the 2005 opinion letter was a
“preliminary, advisory opinion and not a decision subject to
appeal.” Holt v. Zoning Bd. of Appeals, 114 Conn.App. 13,
968 A.2d 946, 955 (2009). The court thus concluded that the
zoning board of appeals lacked jurisdiction to review the 2005

opinion letter, as it was not an appealable decision. Id.1

In December 2009, Holt filed the instant suit in federal
court seeking, inter alia, an order to estop the Town from
preventing Holt from building on the lot. After ruling on two
motions to dismiss and motions for summary judgment, the
district court conducted a bench trial and ultimately entered
an injunction estopping the Town “from determining that the
[property in question] is unbuildable under the Town's zoning
regulations.” J.A. 885.

II.

[1]  [2]  [3]  “A federal court's lack of subject matter
jurisdiction is not waivable by the parties, and we must
address jurisdictional questions before reaching the merits.”
Leveraged Leasing Admin. Corp. v. PacifiCorp Capital, Inc.,
87 F.3d 44, 47 (2d Cir.1996). Under Connecticut law, a
failure to exhaust administrative remedies is a defect that
deprives the court of subject matter jurisdiction to act in
the case. Hous. Auth. v. Papandrea, 222 Conn. 414, 610
A.2d 637, 640 (Conn.1992). “The doctrine of exhaustion
is grounded in a policy of fostering an orderly process of
administrative adjudication and judicial review in which
a reviewing court will have the benefit of the agency's
findings and conclusions.” Concerned Citizens of Sterling
v. Town of Sterling, 204 Conn. 551, 529 A.2d 666, 670
(1987). “It also relieves courts of the burden of prematurely

deciding questions that, entrusted to an agency, may receive
a satisfactory administrative disposition and avoid the need
for judicial review.” Simko v. Ervin, 234 Conn. 498, 661
A.2d 1018, 1021 (1995) (internal quotation marks omitted).
Moreover, “judicial review may be hindered by the failure
of the litigant to allow the agency to make a factual record,
or to exercise discretion or apply its expertise.” Johnson
v. Statewide Grievance Comm., 248 Conn. 87, 726 A.2d
1154,1159 (1999) (internal quotation marks omitted). “In the
absence of exhaustion of [an administrative] remedy, the
action must be dismissed.” Garcia v. City of Hartford, 292
Conn. 334, 972 A.2d 706, 710 (2009) (internal quotation
marks omitted).

[4]  [5]  [6]  Connecticut courts recognize exceptions
to the exhaustion requirement “only infrequently and only
for narrowly defined purposes.” Stepney, LLC v. Town of
Fairfield, 263 Conn. 558, 821 A.2d 725, 730 (2003) (internal
quotation marks omitted). Included among the exceptions
“grudgingly carved” by the Connecticut courts are instances
where “recourse to the administrative remedy would be
demonstrably futile or inadequate.” *131  Hunt v. Prior, 236
Conn. 421, 673 A.2d 514, 521 (1996) (internal quotation
marks omitted). “[A]n administrative remedy is adequate
when it could provide the plaintiff with the relief that it
seeks and provide a mechanism for judicial review of the
administrative decision.” O & G Indus., Inc. v. Planning &
Zoning Comm'n, 232 Conn. 419, 655 A.2d 1121, 1125–26
(1995). “It is futile to seek a remedy only when such action
could not result in a favorable decision and invariably would
result in further judicial proceedings.” Simko, 661 A.2d at
1023 (internal quotation marks omitted).

III.

[7]  Holt failed to exhaust available administrative remedies
before filing this case. She withdrew her application for
a zoning permit before Stonington zoning officials had
acted on the application. Further, the letter issued (and later
revoked) by the Stonington zoning officer did not constitute
a decision by administrative officials; the state court held
that this letter responded to a “hypothetical situation” and
was “not a decision from which a landowner can appeal.”
Piquet v. Town of Chester, 306 Conn. 173, 49 A.3d 977,
984–85 (2012) (discussing with approval the Connecticut
Appellate Court's decision in Holt, 968 A.2d 946). Rather, the
“final determination that a single-family residence could be
constructed on the plaintiff's lot is made by the issuance of
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appropriate permits, such as a building permit or a certificate
of zoning compliance.” Holt, 968 A.2d at 951. But instead
of “appeal[ing] from a future denial” of such administrative
action, Piquet, 49 A.3d at 985, Holt instituted the present
lawsuit in federal court shortly after her attempt to overturn
the decision of the zoning board of appeals was rejected by
the state court.

[8]  [9]  Holt argues that she was not required to exhaust
administrative remedies, or that exhaustion would have been
inadequate or futile. We disagree. First, it is clear under
Connecticut law that a plaintiff must exhaust available
administrative remedies before she can file a claim for
judicial relief in a zoning dispute. “[T]he requirement of
exhaustion may arise ... from an administrative scheme
providing for agency relief.” City of Hartford v. Hartford
Mun. Emps. Ass'n, 259 Conn. 251, 788 A.2d 60, 79 (2002)
(internal quotation marks omitted). There is no dispute that
an administrative process governing the issuance and denial
of zoning permits and appeals from such permitting decisions
exists in Stonington. See Levine v. Town of Sterling, 300
Conn. 521, 16 A.3d 664, 669–70 (2011) (ruling that further
administrative exhaustion was not required where “at the time
the plaintiff would have appealed from” a zoning official's
decision, “the town did not have a zoning board of appeals in
place” and the plaintiff otherwise “lacked any administrative
remedies with which to appeal”); see also, e.g., Simko, 661
A.2d at 1021–22; O & G Indus., 655 A.2d at 1124–25.

Second, Holt says the administrative process could not have
granted her the equitable relief she sought—the estoppel of
the Town's ability to change its position on whether her lot
could permissibly be built upon. But Holt's ultimate objective
is to obtain approval to build a house on the lot, and she
has not alleged that the Stonington zoning authorities were

without the power to grant her that relief.2 Thus, *132
there is no evidence that the administrative remedies available
through the normal zoning process could not both “provide
the plaintiff with the relief that [she] seeks” and permit
“judicial review of the administrative decision.” O & G
Indus., 655 A.2d at 1125–26. We reject Holt's contention
that administrative remedies are inadequate because a type
of remedy she seeks, rather than the relief itself, would be
unavailable in an administrative proceeding. “It is not the
plaintiff's preference for a particular remedy that determines
whether the remedy is adequate.” Hunt, 673 A.2d at 522
(internal quotation marks and ellipsis omitted); see also
Papandrea, 610 A.2d at 641(“[A] claim for injunctive relief

does not negate the requirement that the complaining party
exhaust administrative remedies.”).

[10]  [11]  [12]  Third, Holt has not shown that it would
be futile to apply to the administrative authorities for
authorization to build on the lot in question. “[F]utility is
more than a mere allegation that the administrative agency
might not grant the relief requested.” Johnson, 726 A.2d at
1163 (internal quotation marks omitted); see also Concerned
Citizens of Sterling, 529 A.2d at 671 (“[W]e have never held
that the mere possibility that an administrative agency may
deny a party the specific relief requested is a ground for an
exception to the exhaustion requirement.”). The Connecticut
courts have held that a party's suspicion of “bias on the
part of a zoning commission,” based on members' allegedly
hostile comments, “does not render pursuit of administrative
remedies futile.” Simko, 661 A.2d at 1023 (citing O &
G Indus., 655 A.2d at 1127). Although Holt alleged that
Town officials displayed an “appearance of partiality and
impropriety” at a public zoning hearing, she has not overcome
the “presumption ... that administrative board members acting
in an adjudicative capacity are not biased” by showing “actual
bias, rather than mere potential bias.” O & G Indus., 655
A.2d at 1127 (internal quotation marks omitted). Moreover,
even the fact that a zoning officer may have “previously
indicated how he would decide [a] plaintiff's challenge” to a
state administrative process “[does] not excuse compliance,
on ground of futility, with [the] exhaustion requirement.”
Stepney, LLC, 821 A.2d at 730 (citing Papandrea, 610 A.2d
at 646). Holt has failed to establish that her pursuit of process
through the municipal zoning system “could not result in
a favorable decision and invariably would result in further
judicial proceedings.” Simko, 661 A.2d at 1023 (internal
quotation marks omitted).

Even if Holt were to assert that she exhausted administrative

remedies after the filing of her suit,3 this would be immaterial
to our conclusion. The Connecticut Supreme Court has
“recognized on multiple occasions that an aggrieved party
must exhaust its administrative remedies before it may
seek judicial relief.” Fairchild Heights Residents Ass'n v.
Fairchild Heights, Inc., 310 Conn. 797, 82 A.3d 602, 613
(2014) (emphasis in original); accord Republican Party of
Conn. v. Merrill, 307 Conn. 470, 55 A.3d 251, 258 (2012)
(concluding that “prior to bringing an action,” a plaintiff is
“required to exhaust its administrative remedies” (emphasis
added)); *133  Simko, 661 A.2d at 1021 (“[I]f an adequate
administrative remedy exists, it must be exhausted before [a

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018661240&pubNum=0000162&originatingDoc=I9693edf82f5511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_162_951&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_162_951 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028460231&pubNum=0007691&originatingDoc=I9693edf82f5511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_7691_985&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_7691_985 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002082009&pubNum=0000162&originatingDoc=I9693edf82f5511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_162_79&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_162_79 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002082009&pubNum=0000162&originatingDoc=I9693edf82f5511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_162_79&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_162_79 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024905035&pubNum=0007691&originatingDoc=I9693edf82f5511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_7691_669&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_7691_669 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024905035&pubNum=0007691&originatingDoc=I9693edf82f5511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_7691_669&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_7691_669 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995154643&pubNum=0000162&originatingDoc=I9693edf82f5511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_162_1021&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_162_1021 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995154643&pubNum=0000162&originatingDoc=I9693edf82f5511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_162_1021&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_162_1021 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995074891&pubNum=0000162&originatingDoc=I9693edf82f5511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_162_1124&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_162_1124 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995074891&pubNum=0000162&originatingDoc=I9693edf82f5511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_162_1125&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_162_1125 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995074891&pubNum=0000162&originatingDoc=I9693edf82f5511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_162_1125&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_162_1125 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996078912&pubNum=0000162&originatingDoc=I9693edf82f5511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_162_522&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_162_522 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992109745&pubNum=0000162&originatingDoc=I9693edf82f5511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_162_641&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_162_641 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999079316&pubNum=0000162&originatingDoc=I9693edf82f5511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_162_1163&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_162_1163 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999079316&pubNum=0000162&originatingDoc=I9693edf82f5511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_162_1163&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_162_1163 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987097741&pubNum=0000162&originatingDoc=I9693edf82f5511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_162_671&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_162_671 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987097741&pubNum=0000162&originatingDoc=I9693edf82f5511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_162_671&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_162_671 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995154643&pubNum=0000162&originatingDoc=I9693edf82f5511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_162_1023&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_162_1023 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995074891&pubNum=0000162&originatingDoc=I9693edf82f5511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_162_1127&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_162_1127 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995074891&pubNum=0000162&originatingDoc=I9693edf82f5511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_162_1127&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_162_1127 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995074891&pubNum=0000162&originatingDoc=I9693edf82f5511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_162_1127&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_162_1127 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995074891&pubNum=0000162&originatingDoc=I9693edf82f5511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_162_1127&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_162_1127 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003335327&pubNum=0000162&originatingDoc=I9693edf82f5511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_162_730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_162_730 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992109745&pubNum=0000162&originatingDoc=I9693edf82f5511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_162_646&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_162_646 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992109745&pubNum=0000162&originatingDoc=I9693edf82f5511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_162_646&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_162_646 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995154643&pubNum=0000162&originatingDoc=I9693edf82f5511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_162_1023&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_162_1023 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032536950&pubNum=0007691&originatingDoc=I9693edf82f5511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_7691_613&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_7691_613 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032536950&pubNum=0007691&originatingDoc=I9693edf82f5511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_7691_613&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_7691_613 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032536950&pubNum=0007691&originatingDoc=I9693edf82f5511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_7691_613&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_7691_613 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029134819&pubNum=0007691&originatingDoc=I9693edf82f5511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_7691_258&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_7691_258 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029134819&pubNum=0007691&originatingDoc=I9693edf82f5511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_7691_258&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_7691_258 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995154643&pubNum=0000162&originatingDoc=I9693edf82f5511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_162_1021&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_162_1021 


Holt v. Town of Stonington, 765 F.3d 127 (2014)

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 6

court] will obtain jurisdiction to act in the matter.” (emphasis
added)).

IV.

[13]  Because a failure to exhaust can be remedied through
the pursuit of administrative process, “a dismissal for failure
to exhaust available administrative remedies should be

‘without prejudice.’ ” Standard Inv. Chartered, Inc. v. Nat'l
Ass'n of Sec. Dealers, Inc., 560 F.3d 118, 124 (2d Cir.2009).
For the foregoing reasons, the judgment of the district court is
Vacated and the case Remanded with instructions to dismiss
the complaint without prejudice.

All Citations

765 F.3d 127

Footnotes
1 In 2008, the same zoning enforcement officer sent a letter to Holt purporting officially to revoke the 2005 letter. Holt

filed an appeal with the zoning board challenging the zoning officer's determination in this new letter. The zoning board,
however, rejected that appeal on the ground that the 2008 letter was not related to any permit application, and was
therefore not an appealable decision.

2 Indeed, in 2011 Holt sought a variance from the zoning requirements that would permit her to build on the property, but
her application was denied. The record does not indicate the basis for the denial. Holt does not argue to this Court that
the denial of the variance application exhausted her administrative remedies. Even were she to do so, we also note in
this regard that the application for a variance was filed a year and a half after this action was commenced in the district
court in late 2009.

3 For instance, Holt might have asserted that she exhausted available administrative remedies by seeking a variance in
2011. However, the record regarding any administrative process following the filing of the complaint was not developed
here, and we make no determination as to whether any such action sufficed to exhaust Holt's administrative remedies
under Connecticut law.

End of Document © 2024 Thomson Reuters. No claim to original U.S.
Government Works.
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3 Rathkopf's The Law of Zoning and Planning § 57:44 (4th ed.)

Rathkopf's The Law of Zoning and Planning  | December 2023 Update
Arden H. Rathkopf, and Daren A. Rathkopf, Edward H. Ziegler, Jr.

Chapter 57. The Board of Appeals: Its Purposes, Powers, and Procedures
Sara C. Bronin & Dwight H. Merriam*

IV. Procedure on Appeals to Boards of Appeals

§ 57:44. What constitutes an appealable decision

Local administrative officers do not always make decisions with that degree of formality which could be desired. The question,
therefore, arises as to what constitutes sufficient action on the part of the administrative official to vest jurisdiction in the board
of appeals to review the decision made by him or to grant a variance. One Texas court explained:

"The finality requirement is concerned with whether the initial decision maker has arrived at a definitive position
on the issue that inflicts an actual concrete injury. It is not the same as an exhaustion of remedy requirement that
generally refers to administrative and judicial procedures by which an injured party may seek review of an adverse

decision and obtain a remedy if the decision is found to be unlawful or otherwise inappropriate."1

A mere request by the building inspector that work be stopped, without the revocation of the permit which had been issued

therefore, is insufficient, there being nothing from which the permit holder may legally appeal.2 Also, a zoning enforcement

officer's opinion letter may be found to be a “preliminary, advisory opinion and not a decision subject to appeal.”3 It has been
held that a zoning officer's decision that there is no violation is appealable to the zoning board of appeals, unless the local

regulations provide otherwise.3.50

However, in one case, where the building inspector orally denied an application for a permit on the ground that the proposed
construction would violate the ordinance, the court held that the oral denial of the application, coupled with the statement by
the building inspector that a variance was needed before a building permit could be issued, constituted such a decision was
contemplated by the statute and by the ordinance, and that, therefore, an appeal might be taken to the board of appeals in the

form of an application for a variance.4

Where the department of public works refused to issue a permit for a quarry in a residential district, the administrative official
in charge advised the applicant that he would have to go to the board of zoning adjustment for one, and the owner requested
the issuance of such a permit by the board, it was held that there had been a sufficient appeal to the zoning board of adjustment

to confer jurisdiction on it.5

Westlaw. © 2023 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

Footnotes
* Sara C. Bronin is a Professor at the Cornell University College of Architecture, Art, and Planning and an

Associate Member of the Cornell Law School faculty. Her scholarship, including several books and the
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forthcoming Fourth Restatement of Property Law, examines property, land use, historic preservation, and
sustainable development law. Also an architect, she consults on real estate development and public policy.

Dwight H. Merriam is a land use planner and lawyer in Simsbury, Connecticut, practicing land use, real estate
and environmental law. He is a Fellow and Past President of the American Institute of Certified Planners,
former chair of the American Bar Association's Section of State and Local Government Law, a member of
the American College of Real Estate Lawyers, a Counselor of Real Estate, a member of Owners' Counsel
of America, and a member of the Association of Real Property and Infrastructure.

1 City of El Paso v. Madero Development, 803 S.W.2d 396, 399 (Tex. App. El Paso 1991), writ denied, (June
19, 1991) (application for variance required before denial can be final).

2 Wyler v. Eckert, 73 N.Y.S.2d 789 (Sup 1947). And see Atherton v. Selectmen of Bourne, 337 Mass. 250, 149
N.E.2d 232 (1958) (holding that oral withdrawal of a stop work order formerly issued was not a statutory
"order or decision" of the building inspector from which adjoining landowners could appeal to the board).
And see Garrity v. Morrisville Zoning Bd. of Adjustment, 115 N.C. App. 273, 444 S.E.2d 653 (1994) (town
Board of Commissioners' decision approving site plan held not appealable to board of adjustment); Platte
Woods United Methodist Church v. City of Platte Woods, 935 S.W.2d 735 (Mo. Ct. App. W.D. 1996) (board
of aldermen's denial of conditional use permit held not applicable to board of zoning adjustment). But see
State, ex rel. Burger King Corp., v. Oakwood, 72 Ohio App. 3d 157, 594 N.E.2d 116 (8th Dist. Cuyahoga
County 1991) (village council's decision to grant development permit held to be appealable administrative
decision within the jurisdiction of board of zoning appeals); Reardon v. Zoning Bd. of Appeals of Town
of Darien, 311 Conn. 356, 87 A.3d 1070 (2014) (ZEO's failure to respond to a letter is not an appealable
decision), the court stated in a footnote:

One commentator suggests that, should an official have a mandatory duty to
enforce the regulations in light of uncontroverted facts, a mandamus action,
rather than appeal, would be the proper procedure. See Robert A. Fuller, 9A
Connecticut Practice Series: Land Use Law and Practice § 39:1 (4th Ed. 2017)
(‘’[i]f a public official or public agency had a duty to perform a particular
act and fails in the discharge of that duty, a writ of mandamus is the proper
remedy for compelling performance of the act”).

3 Holt v. Zoning Bd. of Appeals of Town of Stonington, 114 Conn. App. 13, 968 A.2d 946 (2009).

See also Holt v. Town of Stonington, 765 F.3d 127 (2d Cir. 2014) (not ripe).

3.50 Raposa v. Town of York, 2019 ME 29, 204 A.3d 129 (Me. 2019).

4 Hunter v. Board of Appeals of Village of Saddle Rock, 4 A.D.2d 961, 168 N.Y.S.2d 148 (2d Dep't 1957),
citing Leone v. Yates., 280 A.D. 823, 113 N.Y.S.2d 915 (2d Dep't 1952); see State ex rel. Beacon Court,
Inc. v. Wind, 309 S.W.2d 663 (Mo. Ct. App. 1958) and Hunter v. Board of Appeals of Village of Saddle
Rock, 4 A.D.2d 961, 168 N.Y.S.2d 148 (2d Dep't 1957), both holding that a verbal decision is an appealable
order which starts the appeal period.

But see Goto v. District of Columbia Bd. of Zoning Adjustment, 423 A.2d 917 (D.C. 1980), deferring to the
zoning board's determination that oral notice of an administrator's decision did not commence the appeal
period.

5 State ex rel. Beacon Court, Inc. v. Wind, 309 S.W.2d 663 (Mo. Ct. App. 1958).
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Court of Appeals of Arizona,
Division 2, Department B.

Bernard ARKULES and Barbara

Arkules, Plaintiffs/Appellants,

v.

BOARD OF ADJUSTMENT OF the

TOWN OF PARADISE VALLEY and

Sam DeMuro, Defendants/Appellees.

No. 2 CA–CIV 5679.
|

April 30, 1986.
|

Review Denied Oct. 22, 1986.

Synopsis
Property owners brought special action seeking reversal
of town board of adjustment's decision granting property
owner a variance from building regulation which would
have required his house to blend with mountain background
and to be made from materials or colors which would not
unduly reflect light. The Superior Court, Maricopa County,
Cause No. C–511979, Roger G. Strand, J., granted summary
judgment in favor of property owner who sought variance,
board, and town. The property owners appealed. The Court of
Appeals, Lacagnina, J., held that: (1) property owners' special
action was timely; (2) board's notice of hearing was adequate;
and (3) board had no authority to grant variance to allow
property owner's personal preference for color which would
enhance design he chose for his house.

Affirmed in part, reversed in part and remanded.

West Headnotes (8)

[1] Judgment Invalid or unauthorized
judgments

Zoning and Planning Time for
Proceedings

Effect of void decision by town board of
adjustment is same as that of any void decision
by a court; mere lapse of time does not bar attack
on void judgment.

4 Cases that cite this headnote

[2] Judgment Invalid or unauthorized
judgments

Statutes of limitation or rules of court are not
applicable to void judgments.

2 Cases that cite this headnote

[3] Zoning and Planning Time for
Proceedings

Property owners were not bound by requirement
that special action be filed within 30 days after
municipal department has rendered decision
where property owners sought reversal of zoning
decision of town board of adjustment on the
basis that it exceeded board's jurisdiction and
bringing of special action within reasonable time
of learning of board's decision was thus timely.
A.R.S. § 9–462.06, subd. J.

4 Cases that cite this headnote

[4] Zoning and Planning Notice

Town board of adjustment's notice of hearing
on variance was adequate, although address of
property affected was listed as “6396 North
Mummy Mountain Road” and correct address
was 6936; anyone interested by exercise of
reasonable diligence could have ascertained
whether his property would be affected and
in what manner, since notice named applicant,
correct street and specific nature of request.

[5] Zoning and Planning Notice

Town board of adjustment's departure in variance
case from its custom of mailing notices of
hearing to all property owners did not render
notice invalid in the absence of statute or rule
requiring mailing of notice to adjoining property
owners. A.R.S. § 9–462.06, subd. F.
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[6] Zoning and Planning Wisdom, judgment,
or opinion

The Court of Appeals is not prohibited from
reviewing evidence presented by record filed
in superior court in action seeking review of
town board of adjustment decision, and Court
of Appeals may substitute its opinion for that of
superior court since it is reviewing same record.

5 Cases that cite this headnote

[7] Zoning and Planning Profit or
disadvantage;  financial considerations

Town board of adjustment's granting of
permission to property owner to change color
of his home in violation of mountain building
regulations was not necessary to relieve property
owner from demonstrable hardship but rather to
serve his personal convenience, and board had
no authority to grant variance to allow property
owner's personal preference for color which
would enhance design he chose for his house
in violation of building regulations and statute
providing that board of adjustment may not grant
variance if special circumstances applicable to
property are self-imposed by property owner.
A.R.S. § 9–462.06.

6 Cases that cite this headnote

[8] Zoning and Planning Profit or
disadvantage;  financial considerations

Personal hardship does not justify a variance.

2 Cases that cite this headnote

Attorneys and Law Firms

**658  *439  Bernard Arkules, Paradise Valley, pro se and
for plaintiffs/appellants.

Charles G. Ollinger, Paradise Valley, for defendant/appellee
Bd. of Adjustment of the Town of Paradise Valley.

Beus, Gilbert, Wake & Morrill by Neil Vincent Wake and
Pamela L. Vining, Phoenix, for defendant/appellee DeMuro.

OPINION

LACAGNINA, Judge.

Sam DeMuro petitioned the Board of Adjustment of the
Town of Paradise Valley for a variance from a building
regulation which would require his house to blend with the
mountain background and to be made from materials or colors
which would not unduly reflect light. The Board granted the
variance, and Bernard and Barbara Arkules filed a special
action in the superior court seeking reversal of the Board's
decision for the following reasons: 1) the notice of the Board's
hearing on the variance was defective; 2) the Board was
prohibited by its own rules and regulations and by statute from
granting a variance not pertaining to the real property and
its use and in doing so exceeded its jurisdiction; and 3) the
reasons given for permitting the color change were neither a
“special circumstance” nor “demonstrable hardship” relating
to the real property as those terms were defined by statute and
by the Board's rules and regulations.

All parties requested summary judgment alleging the
dispositive facts upon which the court could render judgment
were not in dispute. The superior court granted summary
judgment in favor of DeMuro, the Board and the Town
of Paradise Valley, determining that the Board substantially
complied with lawful notice requirements for a variance
hearing and that the Board's consideration of the request for
variance and its decision were neither arbitrary, capricious
nor an abuse of discretion. The court also denied DeMuro's
motion to dismiss for lack of jurisdiction.

We affirm the judgment of the superior court finding
substantial compliance with the notice requirements and that
it had jurisdiction to hear the special action. We reverse that
portion of the judgment holding the decision to grant the
variance was not arbitrary or capricious and was lawfully
granted.

ARKULES' SPECIAL ACTION WAS TIMELY

The Board of Adjustment derives its powers from A.R.S. § 9–
462.06, the statute under which it is created. The provisions
of § 9–462.06 grant the Board certain specific powers, most
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of which are mandatory. In addition, there are certain actions
the Board may not take:

**659  *440  H. A board of adjustment may not:

2. Grant a variance if the special circumstances applicable
to the property are self-imposed by the property owner.

Courts have uniformly held that a board of adjustment has
no powers except those granted by the statutes creating it,
Applestein v. Osborne, 156 Md. 40, 143 A. 666 (1928); its
power is restricted to that granted by the zoning ordinance
in accordance with the statute. Carini v. Zoning Board of
Appeals of the Town of West Hartford, 164 Conn. 169, 319
A.2d 390 (1972), cert. denied, 414 U.S. 831, 94 S.Ct. 64, 38
L.Ed.2d 66 (1973); Bora v. Zoning Board of Appeals of the
Town of Norwalk, 161 Conn. 297, 288 A.2d 89 (1972). The
Board must act in accordance with the law or it is without
jurisdiction. See Denning v. County of Maui, 52 Hawaii 653,
485 P.2d 1048 (1971).

Courts have termed any decision made by a board of
adjustment beyond these restrictive powers as “ultra vires
and void,” Applestein v. Osborne, 143 A. at 669, a nullity
and of no force and effect, Kaufman v. City of Glen Cove,
45 N.Y.S.2d 53, 180 Misc. 349 (1943); Noonan v. Zoning
Board of Review of Town of Barrington, 90 R.I. 466, 159
A.2d 606 (1960); DiPalma v. Zoning Board of Review of
Town of Bristol, 72 R.I. 286, 50 A.2d 779 (1947), and
“legally meaningless,” Westbury Hebrew Congregation, Inc.
v. Downer, 302 N.Y.S.2d 923, 926, 59 Misc.2d 387 (1969).

It is well settled in Arizona that the powers and duties
of an administrative agency are measured and limited by
the statute creating it. Ayala v. Hill, 136 Ariz. 88, 664
P.2d 238 (App.1983). Under the provisions of A.R.S. §
12–902(B), an appeal from an administrative agency may
be heard even though untimely to question the agency's
personal or subject matter jurisdiction in a particular case.
The Board of Adjustment, though structured much like
an administrative agency, acts in a quasi-judicial capacity.
See Hill Homeowners' Association v. Zoning Board of
Adjustment, 129 N.J.Super. 170, 322 A.2d 501 (App.1974).
Indeed, Arkules appeared in superior court by special action,
formerly a writ of certiorari brought in order to “control acts
beyond the jurisdiction of another body ... [and] to review ...
the judicial functions of a lower tribunal.” Book Cellar, Inc.
v. City of Phoenix, 139 Ariz. 332, 335, 678 P.2d 517, 520
(App.1983).

[1]  [2]  [3]  Therefore, the effect of the void decision by the
Board of Adjustment is the same as that of any void decision
by a court: “the mere lapse of time does not bar an attack on
a void judgment.” Wells v. Valley National Bank of Arizona,
109 Ariz. 345, 347, 509 P.2d 615, 617 (1973). We have held
that a void judgment does not acquire validity because of
laches.  International Glass & Mirror, Inc. v. Banco Gan. Y
Agr. S.A., 25 Ariz.App. 604, 545 P.2d 452 (1976). Statutes
of limitation or rules of court are not applicable to void
judgments. Preston v. Denkins, 94 Ariz. 214, 382 P.2d 686
(1963). Therefore, Arkules was not bound by the 30–day limit
of A.R.S. § 9–462.06(J). This special action brought within
a reasonable time of learning of the variance was timely, and
the court properly denied DeMuro's motion to dismiss for lack
of jurisdiction.

SUBSTANTIAL COMPLIANCE SATISFIES NOTICE
REQUIREMENTS

[4]  The Board published its notice of hearing which
appeared in the Scottsdale Daily Progress and listed the
address of the property affected as “6396 North Mummy
Mountain Road.” The correct address was 6936. Anyone
interested, by the exercise of reasonable diligence, could have
ascertained whether his property would be affected and in
what manner, since the notice named the applicant, the correct
street and the specific nature of the request (a color variance).
North Mummy Mountain Road is only three blocks long with
only five houses. Arkules live immediately adjacent to the
property for which the color variance was granted and, at
the **660  *441  time the notice was published and posted,
they lived across the street from the applicant DeMuro. The
notice was adequate. Chess v. Pima County, 126 Ariz. 233,
613 P.2d 1289 (App.1980); East Camelback Home Owners'
Association v. Arizona F N & P, 18 Ariz.App. 121, 500 P.2d
906 (1972).

[5]  In addition to the published notice, notices were posted
on and near the subject property in compliance with A.R.S.
§ 9–462.06(F). The notices were posted both on the building
site and at the nearest public intersection, North Mummy
Mountain Road and Arroyo Road. The Board's departure in
this case from its custom of mailing notices to all property
owners does not render the notice invalid. There is no statute
or rule which requires mailing of the notice to adjoining
property owners. We agree with the trial court that the Board
substantially complied with notice requirements and affirm.
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RULES AND REGULATIONS OF THE BOARD
PROHIBIT A COLOR VARIANCE

[6]  This court must allow the Board's decision to stand
if there is some credible evidence to support it. Ivancovich
v. City of Tucson Board of Adjustment, 22 Ariz.App. 530,
529 P.2d 242 (1974); Sevilla v. Sweat, 9 Ariz.App. 183,
450 P.2d 424 (1969). We are not prohibited from reviewing
the evidence presented by the record filed in the superior
court, and we may substitute our opinion for that of the
superior court since we are reviewing the same record. Sevilla
v. Sweat, supra. The minutes of the hearing quoted below
are insufficient to grant the Board authority to permit the
variance.

The statements which MR. DeMURO had given as
the basis for his request were reviewed in detail. MR.
DeMURO gave an account of his personal experience and
aspirations in beginning the project two years ago. He said
that all of his life he had hoped to build a Mediterranean
home and now he felt he was about to see it built. He
said he specifically wanted a house with columns, and a
white house. He hastened to say, he did not mean “hospital
white” he meant an off-white. He said the architecture and
the entire house was designed around his dream of a white
house with columns. * * *

And further, the minutes reflect “MR. DeMURO stated that
he did not think white blends with the mountain, but he felt it
brought out the beauty of the mountain.”

[7]  The Board had no authority to grant a variance to allow
Mr. DeMuro's personal preference for a color which would
enhance the design he chose for his house. The provisions
of A.R.S. § 9–462.06 which give the Board authority read as
follows:

G. A board of adjustment shall:

2. Hear and decide appeals for variances from the terms
of the zoning ordinance only if, because of special
circumstances applicable to the property, including its
size, shape, topography, location, or surroundings, the
strict application of the zoning ordinance will deprive
such property of privileges enjoyed by other property of
the same classification in the same zoning district. Any
variance granted is subject to such conditions as will assure

that the adjustment authorized shall not constitute a grant
of special privileges inconsistent with the limitations upon
other properties in the vicinity and zone in which such
property is located.

H. A board of adjustment may not:

2. Grant a variance if the special circumstances applicable
to the property are self-imposed by the property owner.

[8]  The color of a house is not a factor pertaining to the
real property or which would deprive the property of uses
or privileges enjoyed by other property of the same zoning
classification. Permission to use an unapproved color not
compatible with the requirements of the mountain **661
*442  building regulations also violated the following rules

and regulations of the Board which prohibit a color variation.

Sec. V. Pre-requisites for Granting of a Variance

All of the following requirements must be met before the
Board of Adjustment may lawfully grant a variance:

A. There must be “special circumstances” or factors
pertaining to the real property which do or will deprive such
property of certain benefits, uses, or privileges enjoyed
by other property of the same zoning classification in the
Town. The “special circumstances” or factors may be size,
shape, topography, location, or the nature of surrounding
property.

B. A variance cannot be granted if the “special
circumstances” or factors causing the applicant's need for
a variance were created by the property owner or occupier
or a previous property owner.

C. A variance cannot be granted if it would constitute
a grant of special privileges inconsistent with the legal
limitations upon other properties in the vicinity and zone in
which such property is located.

F. “demonstrable hardship” must relate to the land as
opposed to the particular owner or occupant.

The Board's stated reasons for permitting the variance clearly
demonstrate that the color variation had nothing to do with
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the size, shape, topography or location of the property and
could not be a special circumstance pertaining to the real
property. The permission to change the color in violation
of the mountain building regulations was not necessary to
relieve DeMuro from a demonstrable hardship but rather to
serve as a personal convenience. Statutory provisions and the
rules and regulations of the Board specifically state that any
hardship must relate to the use of the land as opposed to
the owner. A personal hardship does not justify a variance.
Hagman, Urban Planning and Land Development Control
Law at 204 (1971). A variance is “not a personal exemption
from the enforcement of zoning regulations.” Garibaldi v.
Zoning Board of Appeals, 163 Conn. 235, 237, 303 A.2d 743,
745 (1972).

There was no evidence before the Board to support any lawful
reason for the exercise of its power to grant a color variance.
We find the Board proceeded without legal authority and
therefore reverse the judgment of the superior court. Rule
3(b), Rules for Special Actions, 17A A.R.S.

Affirmed in part, reversed in part and remanded for entry of
judgment declaring the variance invalid.

BIRDSALL and FERNANDEZ, JJ., concur.

All Citations

151 Ariz. 438, 728 P.2d 657

End of Document © 2024 Thomson Reuters. No claim to original U.S.
Government Works.
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169 Ariz. 37
Court of Appeals of Arizona,

Division 1, Department A.

Wade H. LANE and Barbara Lee

Lane, Petitioners–Appellants,

v.

The CITY OF PHOENIX, Mayor Terry

Goddard, William S. Parks, M.D., Duane

Pell, Paul Johnson, John B. Nelson, Howard

Adams, Linda Nadolski, Mary Rose Wilcox,

and Calvin C. Goode, Respondents–Appellees.

No. 1 CA–CV 90–067.
|

Aug. 22, 1991.

Synopsis
Property owners appealed from judgment of the Superior
Court, Maricopa County, Cause No. CV 89–22621, Michael
D. Ryan, J., dismissing their special action and affirming
city council's decision holding that use of their property as
commercial dog kennel was not valid nonconforming use
under city's zoning ordinances. The Court of Appeals, Haire,
J., held that in reviewing decision of city board of adjustment
that commercial dog kennel was not valid nonconforming use
under city's zoning ordinances, city council was limited to
record before board, and could not conduct de novo review.

Reversed and remanded.

West Headnotes (2)

[1] Zoning and Planning Particular uses or
structures as nonconforming

In reviewing decision of city board of
adjustment that commercial dog kennel was not
valid nonconforming use under city's zoning
ordinances, city council was limited to record
before board, and could not conduct de novo
review. A.R.S. § 9–462.06, subd. J.

6 Cases that cite this headnote

[2] Zoning and Planning Administrative
review

In hearing appeal from board of adjustment
pursuant to statute authorizing such appeals, city
council is bound by record presented to board,
and may not consider new evidence or reweigh
evidence previously presented to board. A.R.S. §
9–462.06, subd. J.

6 Cases that cite this headnote

Attorneys and Law Firms

**935  *38  Charles A. Ditsch, Phoenix, for petitioners-
appellants.

Roderick G. McDougall, City Atty. by Michael D. House,
Asst. Chief Counsel, Edward P. Reeder, Asst. City Atty.,
Phoenix, for respondents-appellees.

OPINION

HAIRE, Judge.

Appellants Wade H. and Barbara Lee Lane (property owners)
have appealed from a judgment entered by the Maricopa
County Superior Court dismissing their special action and
affirming the Phoenix City Council's decision holding that the
use of their property as a commercial dog kennel was not a
valid nonconforming use under the City's zoning ordinances.

The issue that is dispositive of this appeal is whether the
Phoenix City Council applied the correct standard of review
when it heard an appeal of a decision rendered by the Phoenix
Board of Adjustment (Board).

BACKGROUND

In January of 1989, the City of Phoenix served the property
owners with a notice that their operation of a commercial
dog kennel on the subject property was a violation of
the City of Phoenix zoning code. The property owners
contended that their use of the property as a commercial dog
kennel constituted a valid nonconforming use and filed an
application for a determination that the use was not unlawful.
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They claimed that when the property was annexed by the City
in March, 1960, it was being lawfully used as a commercial
dog kennel, and that this use had never been abandoned.

The property owners' application was first considered by a
hearing officer, but the hearing officer referred the matter
to the Board of Adjustment when he determined that he
had prepared one of the zoning maps that would be used
as evidence in the proceeding. After conducting a hearing
at which evidence was presented by the City and the
property owners, the Board ruled that use of the property
as a commercial dog kennel was a valid nonconforming
use. Neighbors of the property owners appealed the Board's
decision to the Council, which, after considering petitions
stating additional facts protesting the continued use of the
property as a dog kennel, reversed the Board and held that
the property owners had not proven that the use of the
subject property as a commercial dog kennel was a valid
nonconforming use. The property owners then filed a special
action in superior court seeking a review of the Council's
decision.

SCOPE OF CITY COUNCIL'S REVIEW OF BOARD OF
ADJUSTMENT DECISION UNDER A.R.S. § 9–462.06(J)

[1]  The first question presented is whether in an appeal to
a city council from a board of adjustment decision pursuant
to A.R.S. § 9–462.06(J), the city council may consider new
evidence and reweigh evidence previously submitted to the
board of adjustment. A.R.S. § 9–462.06(J) was enacted in
1988 and provides as follows:

In a municipality with a population of more than one
hundred thousand persons according to the latest United
States decennial census, a person aggrieved by a decision
of the board or a taxpayer, officer or department of the
municipality affected by a decision of the board may file,
at any time within fifteen days after the board has rendered
its decision, an appeal with the clerk of the legislative body.
The legislative body shall hear the appeal and may affirm or
reverse, in whole or in part, or modify the board's decision.
The authority to file a complaint, as provided in subsection
K of this section, may be used in lieu of or in addition to
the appeal provided in this subsection.

Before the enactment of this provision, a city council had no
authority to review a decision made by a board of adjustment
in zoning enforcement and variance matters. Review of a

board of adjustment decision **936  *39  could be obtained
only by filing a complaint for special action in the superior

court. See A.R.S. § 9–462.06(K).1 After the enactment of
A.R.S. § 9–462.06(J) in 1988, in a municipality having a
population of more than one hundred thousand persons, a
party aggrieved by the Board's decision was given another
avenue of appeal. Not only could review be obtained by
complaint for special action in the superior court, but, in
addition, review could be obtained by filing an “appeal” to
the council of the city involved.

The statute provides little guidance as to the intended standard
of review to be exercised **937  *40  by a city council
in this newly created appeal. In disposing of the appeal, a
city council is given the authority to “affirm or reverse, in
whole or in part, or modify the board's decision.” Practically
identical language is used to describe the superior court's
authority when review of a board of adjustment decision is
sought by special action, and case law has clearly established
that under such circumstances, the superior court is bound
by the evidence presented to the Board, and cannot receive
additional evidence or reweigh the evidence previously
considered by the Board in order to arrive at a different factual
determination. See, Murphy v. Town of Chino Valley, 163 Ariz.
571, 789 P.2d 1072 (App.1989); Blake v. City of Phoenix, 157
Ariz. 93, 754 P.2d 1368 (App.1988).

The City urges that notwithstanding the use of substantially
identical language in describing both the superior court's and
a city council's review authority in an appeal from a board
of adjustment, when the legislature enacted subsection (J), it
intended to allow a city council to conduct a de novo review,
that is, to both reweigh the evidence presented to the Board
and also to receive any new evidence that the parties might
wish to present.

The legislative history of subsection (J) furnishes no hint as
to legislative intent on this issue. Although subsection (J)
was enacted as Senate Bill 1163, its language was not in
the original bill of that number considered by the Arizona
Senate, but rather was inserted by floor amendment in the
House of Representatives. As a result, there was no reported
committee consideration in either house. See, Senate Journal,
38th Legislature, p. 990; House Journal, 38th Legislature, p.
1154; Laws 1988, Ch. 269.

Because there is no legislative history which might aid us in
determining legislative intent on the issue presented, we will
consider newly enacted subsection (J) within the context of
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the remainder of the statutory scheme set forth in A.R.S. §
9–462.06 in an effort to resolve the question. See, Trickel v.
Rainbo Baking Company of Phoenix, 100 Ariz. 222, 228, 412
P.2d 852, 855 (1966); Libra Group, Inc. v. State, 167 Ariz.
176, 805 P.2d 409 (App.1991).

Before proceeding further, we note that the City's position
before this court is that in hearing an appeal from the Board,
it may effectively substitute itself for a board of adjustment,
and exercise all of the evidentiary and decisional functions
normally exercised by a board of adjustment under Arizona
law. Although A.R.S. § 9–462.06 contemplates that zoning
ordinances enacted by a city council will create a board of
adjustment which is separate and apart from the council, the
statute also authorizes the council to forego the creation of a
separate board of adjustment. Under such circumstances, the
council itself will then function as the board of adjustment.
See, A.R.S. § 9–462.06(A). If the ordinance establishes
the council itself as the board of adjustment, then, under
subsection (I), the council is empowered to “exercise all of
the functions and duties of the Board of Adjustment, in the
same manner and to the same effect” as otherwise would be
exercised by the board.

In the case presently before this court, the council has not
taken advantage of the statutory provision which would
enable it to exercise “in the same manner and to the same
effect” the functions and duties of a board of adjustment. Yet,
the council would effectively accomplish, on a selective basis,
the same result if its authority on appeal under newly enacted
subsection (J) is interpreted as urged by the City.

Although we find no clear answer in A.R.S. § 9–462.06
concerning the intended scope of review by a council of
a board of adjustment decision, we have concluded that
the review is limited in scope as urged by the property
owners, and that the council does not have the authority to
take additional evidence or to reweigh evidence previously
considered by the Board so as to substitute its factual
conclusions for those of the Board.

In arriving at our decision, we have relied upon the fact that
there is no provision in newly enacted subsection (J) or in the
remainder of A.R.S. § 9–462.06 that indicates an intention to
grant de novo review **938  *41  authority to the council. In
this connection, we note that when de novo review is intended,
the legislature has not found it difficult to so provide. See, e.g.,
A.R.S. § 12–910(B) and former A.R.S. § 20–166 (concerning
appeals from the director of insurance).

If there were other provisions in A.R.S. § 9–462.06 indicating
an intent that in hearing the appeal the council was to function
in an evidentiary capacity, we would not find the absence of
an express provision for de novo review overly persuasive.
However, no such provisions are present. Subsection (J)
merely provides that the council “shall hear the appeal.”
There is nothing in the statute to indicate that in “hearing”
the appeal the council is to exercise the powers and extend
to the parties the protections normally afforded when an
evidentiary proceeding is anticipated. Thus, while A.R.S. § 9–
462.06(B) expressly provides that the chairman of the board
of adjustment will have the power “to administer oaths and
take evidence,” there is no similar provision in § 9–462.06
giving such authority to the council when hearing a subsection
(J) appeal from the Board. Likewise, in describing the Board's
power in hearing an appeal from the Board's hearing officer,
A.R.S. § 9–462.06(F) requires that the Board “give notice
of hearing by both publication in a newspaper of general
circulation ... and posting the notice in conspicuous places
close to the property affected.” No similar requirements are
imposed by § 9–462.06 on an appeal to the council under
subsection (J).

In Murphy v. Town of Chino Valley, 163 Ariz. 571, 789 P.2d
1072 (App.1989), the question presented was whether, under
A.R.S. § 9–462.06, a board of adjustment had de novo review
authority on an appeal from a decision of its hearing officer.
The court of appeals considered the provisions of § 9–462.06
relating to the powers and duties of a board of adjustment, and
from those provisions inferred a statutory intent to give the
board de novo review authority. Conversely, in our opinion,
the absence of any similar provisions in § 9–462.06 governing
the council in hearing a subsection (J) appeal from the board
must be taken as an indication of a legislative intent that the
council was not to proceed on a de novo basis.

In conclusion, we note that there is no indication in A.R.S.
§ 9–462.06 concerning underlying policy considerations
that might have led to the enactment of subsection (J).
As previously indicated, A.R.S. § 9–462.06 now gives a
party separate and alternative avenues to gain review of a
Board of Adjustment decision, one bypassing the council
and going directly to the superior court, and the other
going first to the council and then to the superior court.
In considering the appropriate function of a city council
under this review scheme, it must be kept in mind that
under Arizona's zoning laws, a city council, as such, has
never been given the final voice for the city in the matter
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of the enforcement of the city's zoning laws. Conversely,
a city council has always been the final voice for the city
when it functions as a legislative body in the enactment or
amendment of zoning ordinances. Therefore, it is entirely
appropriate that in reviewing a decision of a hearing officer or
planning commission regarding zoning changes, the hearing
officer's or planning commission's decision is in the form
of a recommendation only, and the council, in exercising its
legislative function, is not bound by the matters presented to
the hearing officer or the planning commission. See, A.R.S.
§ 9–462.04(B); Bartolomeo v. Town of Paradise Valley, 129
Ariz. 409, 631 P.2d 564 (App.1981); Wait v. City of Scottsdale,
127 Ariz. 107, 618 P.2d 601 (1980).

Arizona's zoning statutes, however, do not grant legislative
authority to a city council or a board of adjustment in
the exercise of their authority relating to the enforcement
of zoning ordinances previously enacted or the granting of
variances. To the contrary, case law establishes that a board
of adjustment has no legislative authority and acts solely in
a quasi-judicial capacity in exercising its zoning enforcement
duties. See, Arkules v. Board of Adjustment, 151 Ariz. 438,
728 P.2d 657 (App.1986). It logically follows that when a
city council is considering an appeal from **939  *42  a
board of adjustment pursuant to A.R.S. § 9–462.06(J), the

council likewise functions in a quasi-judicial capacity, and its
powers would be much more limited than when it functions as
a legislative body considering decisions (recommendations)
made by a planning commission or zoning administrator.

[2]  For the reasons set forth in this opinion, we hold that
in hearing an appeal from a board of adjustment pursuant to
A.R.S. § 9–462.06(J), a city council is bound by the record
presented to the board, and may not consider new evidence
or reweigh the evidence previously presented to the board.
The decision of the Phoenix City Council is reversed, and the
matter is remanded for further proceedings consistent with
this opinion.

CONTRERAS, P.J., and JACOBSON, J., concur.

Note: Retired Judge LEVI RAY HAIRE was authorized to
participate in this appeal by order of the Chief Justice of the
Arizona Supreme Court pursuant to Ariz. Const. art. 6, and
A.R.S. § 38–813.

All Citations

169 Ariz. 37, 816 P.2d 934

Footnotes
1 After the 1988 amendment, A.R.S. § 9–462.06 reads as follows:

A. The legislative body shall, by ordinance, establish a board of adjustment, which shall consist of not less than five nor
more than seven members appointed by the legislative body in accordance with provisions of the ordinance, except that
the ordinance may establish the legislative body as the board of adjustment. The legislative body may, by ordinance,
delegate to hearing officer the authority to hear and decide on matters within the jurisdiction of the board of adjustment as
provided by this section, except that the right of appeal from the decision of a hearing officer to the board of adjustment
shall be preserved.

B. The ordinance shall provide for public meetings of the board, for a chairman with the power to administer oaths and
take evidence, and that minutes of its proceedings showing the vote of each member and records of its examinations
and other official actions be filed in the office of the board as a public record.

C. A board of adjustment shall hear and decide appeals from the decisions of the zoning administrator, shall exercise
such other powers as may be granted by the ordinance and adopt all rules and procedures necessary or convenient for
the conduct of its business.

D. Appeals to the board of adjustment may be taken by persons aggrieved or by any officer, department, board or
bureau of the municipality affected by a decision of the zoning administrator, within a reasonable time, by filing with the
zoning administrator and with the board a notice of appeal specifying the grounds thereof. The zoning administrator shall
immediately transmit all records pertaining to the action appealed from to the board.

E. An appeal to the board stays all proceedings in the matter appealed from, unless the zoning administrator certifies to
the board that, in his opinion by the facts stated in the certificate, a stay would cause imminent peril to life or property.
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Upon such certification proceedings shall not be stayed, except by restraining order granted by the board or by a court
of record on application and notice to the zoning administrator. Proceedings shall not be stayed if the appeal requests
relief which has previously been denied by the board except pursuant to a special action in superior court as provided
in subsection J of this section.

F. The board shall fix a reasonable time for hearing the appeal, and shall give notice of hearing by both publication in
a newspaper of general circulation in accordance with § 9–462.04 and posting the notice in conspicuous places close
to the property affected.

G. A board of adjustment shall:

1. Hear and decide appeals in which it is alleged there is an error in an order, requirement or decision made by the zoning
administrator in the enforcement of a zoning ordinance adopted pursuant to this article.

2. Hear and decide appeals for variances from the terms of the zoning ordinance only if, because of special circumstances
applicable to the property, including its size, shape, topography, location, or surroundings, the strict application of the
zoning ordinance will deprive such property of privileges enjoyed by other property of the same classification in the same
zoning district. Any variance granted is subject to such conditions as will assure that the adjustment authorized shall not
constitute a grant of special privileges inconsistent with the limitations upon other properties in the vicinity and zone in
which such property is located.

3. Reverse or affirm, wholly or partly, or modify the order, requirement or decision of the zoning administrator appealed
from, and make such order, requirement, decision or determination as necessary.

H. A board of adjustment may not:

1. Make any changes in the uses permitted in any zoning classification or zoning district, or make any changes in the
terms of the zoning ordinance provided the restriction in this paragraph shall not affect the authority to grant variances
pursuant to this article.

2. Grant a variance if the special circumstances applicable to the property are self-imposed by the property owner.

I. If the legislative body is established as the board of adjustment, it shall exercise all of the functions and duties of the
board of adjustment in the same manner and to the same effect as provided in this section.

J. (quoted in full in the text of this opinion)

K. A person aggrieved by a decision of the legislative body or board or a taxpayer, officer or department of the municipality
affected by a decision of the legislative body or board may, at any time within thirty days after the board has rendered
its decision, file a complaint for special action in the superior court to review the legislative body or board decision. Filing
the complaint does not stay proceedings on the decision sought to be reviewed, but the court may, on application, grant
a stay and on final hearing may affirm or reverse, in whole or in part, or modify the decision reviewed.

End of Document © 2024 Thomson Reuters. No claim to original U.S.
Government Works.
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256 Ariz. 88
Court of Appeals of Arizona, Division 1.

ARCADIA OSBORN NEIGHBORHOOD,

et al., Plaintiffs/Appellants,

v.

CLEAR CHANNEL OUTDOOR,

LLC, Defendants/Appellees.

No. 1 CA-CV 22-0464
|

Filed August 15, 2023

Synopsis
Background: Neighborhood association and individual
plaintiffs filed petition for special action, alleging city board
of adjustment, which granted company five use permits
and variance to relocate billboards onto facade of newly-
planned building and to convert two billboards from static
to digital, acted in excess of its statutory authority and that
relocation and conversion of billboards would violate city
zoning ordinance. The Superior Court, Maricopa County,
No. LC2020-000294-001, Katherine Cooper, J., dismissed
petition. Association and individual plaintiffs appealed.

Holdings: The Court of Appeals, Morse, J., held that:

[1] individual plaintiffs failed to sufficiently allege
particularized harm resulting from board's decision;

[2] individual plaintiffs lacked standing to bring constitutional
claims of third parties;

[3] trial court was permitted to rely on factual assertion in
complaint in dismissing due process claims;

[4] any due process claims of individual plaintiffs arising
from board's denial of motion for automatic continuance were
moot;

[5] association was not permitted to assert representational
standing;

[6] association lacked direct standing; and

[7] association and individual plaintiffs lacked standing under
Arizona Declaratory Judgment Act (ADJA).

Affirmed.

West Headnotes (24)

[1] Appeal and Error Standing

Whether party has standing is question of law
Court of Appeals reviews de novo.

[2] Appeal and Error Parties, process, and
appearance

When ruling on motion to dismiss for lack
of standing, Court of Appeals considers facts
alleged in complaint to be true and determines
whether complaint, construed in light most
favorable to plaintiff, sufficiently sets forth valid
claim.

[3] Administrative Law and
Procedure Standing in general

If statute authorizes judicial review of
administrative decision, deciding whether
plaintiff has standing must begin with
determination of whether statute in question
authorizes review at behest of plaintiff.

[4] Zoning and Planning Right of Review; 
 Standing

Court of Appeals broadly interprets term “person
aggrieved,” as used in statute authorizing person
aggrieved by decision of legislative body or
board to file special action in superior court for
judicial review of decision of zoning board of
adjustment, with eye toward promoting ends of
justice. Ariz. Rev. Stat. Ann. § 9-462.06(K).

[5] Zoning and Planning Right of Review; 
 Standing
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To have standing to bring action under statute
authorizing person aggrieved by decision of
legislative body or board to file special action in
superior court for judicial review of decision of
zoning board of adjustment, plaintiff must allege
particularized harm resulting from decision.
Ariz. Rev. Stat. Ann. § 9-462.06(K).

[6] Zoning and Planning Right of Review; 
 Standing

Allegation of generalized harm that is shared
alike by all or large class of citizens generally
is not sufficient to confer standing pursuant to
statute authorizing person aggrieved by decision
of legislative body or zoning board of adjustment
to file special action in superior court for judicial
review of decision. Ariz. Rev. Stat. Ann. §
9-462.06(K).

[7] Zoning and Planning Right of Review; 
 Standing

General economic losses or general
concerns regarding aesthetics in area without
particularized palpable injury to plaintiff are
typically not sufficient to confer standing
pursuant to statute authorizing person aggrieved
by decision of legislative body or board
to file special action in superior court for
judicial review of decision of zoning board of
adjustment. Ariz. Rev. Stat. Ann. § 9-462.06(K).

[8] Zoning and Planning Right of Review; 
 Standing

In order to confer standing pursuant to statute
authorizing person aggrieved by decision of
legislative body or board to file special action
in superior court for judicial review of decision
of zoning board of adjustment, it is not enough
that plaintiff has suffered same kind of harm
or interference as general public but to greater
extent or degree. Ariz. Rev. Stat. Ann. §
9-462.06(K).

[9] Zoning and Planning Permits, certificates,
and approvals

Zoning and Planning Variances or
exceptions

Individual plaintiffs failed to sufficiently allege
particularized harm resulting from city board
of adjustment's decision to grant company
permits and variance to relocate billboards and
convert two from static to digital, as necessary
for plaintiffs to have standing, as “persons
aggrieved,” to challenge decision pursuant to
statute that authorized person aggrieved by
decision of legislative board to file special
action for judicial review; although plaintiffs
asserted harms related to traffic safety and loss
of aesthetic value, it was not enough to allege
same kind of harm as public but to greater degree,
and plaintiff's allegation that she worked within
view of property and that she may be distracted
by billboards did not show harm not shared by
others who traveled through area. Ariz. Rev. Stat.
Ann. § 9-462.06(K).

[10] Zoning and Planning Assignment of
errors and briefs

Plaintiff waived for appellate review claim that
she was entitled to standing, pursuant to statute
that authorized person aggrieved by decision of
legislative body or board to file special action in
superior court for judicial review of decision, as
taxpayer who owned or leased property within
300 feet of property where billboards were
located, to challenge city board of adjustment's
decision to grant company use permits and
variance to relocate billboards and change two
from static to digital; plaintiff did not assert
taxpayer standing before Superior Court. Ariz.
Rev. Stat. Ann. § 9-462.06(K).

[11] Zoning and Planning Right of Review; 
 Standing

To establish standing in cases involving land
use challenges, plaintiff must generally show (1)
particularized harm resulting from decision, (2)
injury, economic or otherwise, and (3) damages
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peculiar to plaintiff or at least more substantial
than that suffered by community at large.

[12] Zoning and Planning Permits, certificates,
and approvals

Zoning and Planning Variances or
exceptions

Individual plaintiffs lacked standing to bring
constitutional claims of third parties, in action
challenging city board of adjustment's decision
to grant company use permit and variances to
relocate billboards and convert two from static
to digital, even though plaintiffs argued they had
standing to raise third parties' rights if violation
of rights would directly harm plaintiffs; plaintiffs
failed to allege substantial relationship to parties
whose rights they sought to raise.

[13] Zoning and Planning Petition, complaint
or application

Trial court was permitted to rely on factual
assertion in plaintiffs' complaint that appeal
was filed by two organizations, not individual
plaintiffs, in dismissing individual plaintiffs' due
process claims in action challenging decision of
city board of adjustment to grant company use
permit and variances to relocate billboards and
convert two from static to digital, even though
individual plaintiffs argued court erred in relying
on incorrect statement that individual plaintiffs
did not file appeal that led to city board of
adjustment hearing; amended complaint, which
court was required to accept as true, clearly stated
appeal was filed only by organizations. U.S.
Const. Amend. 14.

[14] Zoning and Planning Assignment of
errors and briefs

Neighborhood association waived for appellate
review issue of whether individual plaintiffs
filed appeal, in action challenging city board
of adjustment's decision to grant company use
permits and variance to relocate billboards and
convert two from static to digital; association did
not raise issue in its opening brief.

[15] Constitutional Law Hearings and
adjudications

Non-appellant parties to administrative hearing
are entitled to procedural due process. U.S.
Const. Amend. 14.

[16] Constitutional Law Mootness

Any due process claims of individual plaintiffs,
arising from denial by city board of adjustment
of their request for automatic continuance,
were moot in action challenging board's
decision to grant company use permits and
variance to relocate billboards and convert two
from static to digital; even if plaintiffs were
wrongfully denied automatic continuance, they
acknowledged board granted continuance after
hearing arguments on issue. U.S. Const. Amend.
14.

[17] Associations Suits on Behalf of Members;
Associational or Representational Standing

Test for representational standing is whether,
given all circumstances in case, organization
has legitimate interest in actual controversy
involving its members and whether judicial
economy and administration will be promoted by
allowing representational appearance.

[18] Associations Standing of members in
general

Primary consideration in test for determining
whether to grant representational standing is
whether association's members would have
standing to sue in their own right.

[19] Associations Property and housing; zoning
and land use

Neighborhood association failed to establish
individual standing on behalf of any of its
members, and thus it was not permitted to assert
representational standing in action challenging
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decision of city board of adjustment to grant
company use permits and variance to relocate
billboards and convert two from static to
digital; although association alleged members
were “persons aggrieved,” for purposes of
statute that authorized person aggrieved by
decision of legislative board to file special
action for judicial review, because they had
worked in and commuted through area, it did
not identify particularized harm, injury in fact,
or damage peculiar to any specific member, and
instead association relied on insufficient standing
arguments raised by individual plaintiffs. Ariz.
Rev. Stat. Ann. § 9-462.06(K).

[20] Associations Property and housing; zoning
and land use

Neighborhood association lacked direct standing
to bring action challenging decision of city board
of adjustment to grant company permits and
variance to relocate billboards and convert two
to digital; although association alleged decision
would threaten its mission and successes
in limiting conversion and that intersection
adjacent to billboards was probably located on
one of non-highway commuter routes most used
by its members, Arizona Supreme Court rejected
federal case law to which association pointed to
assert that diversion of resources was sufficient
to show concrete injury justifying standing,
efforts to limit conversion were issue advocacy,
and reliance on members' frequency of use and
use on intersection for commuter travel was
shared by all commuters that traveled through
area.

[21] Associations Injury or interest in general

Organizations cannot establish standing if only
injury arises from effect of challenged action
on organizations' lobbying activities, or when
service impaired is pure issue-advocacy.

[22] Associations Property and housing; zoning
and land use

Declaratory Judgment Subjects of relief
in general

Neighborhood association and individual
plaintiffs lacked standing under Arizona
Declaratory Judgments Act (ADJA) to bring
special action challenging decision of city board
of adjustment to grant company permits and
variance to relocate billboards and convert two
to digital; although complaint mentioned ADJA,
it did not allege plaintiffs' rights, status, or other
legal relations were affected by any municipal
ordinance, while, on nine of twelve counts
raised in complaint, plaintiffs sought declaratory
judgment that board acted in excess of legal
authority, prayer was not part of complaint, and
even if it were, using declaratory language did
not transform action to one seeking declaratory
judgment, and plaintiffs' request for reversal of
board's decision was outside scope of ADJA.
Ariz. Rev. Stat. Ann. § 12-1832.

[23] Pleading Prayer for relief

In considering motion to dismiss for failure to
state claim, prayer is not part of complaint. Ariz.
R. Civ. P. 12(b)(6).

[24] Declaratory Judgment Complaint,
Petition or Bill

Using declaratory language does not transform
special-action challenge to action seeking
declaratory judgment.

*935  Appeal from the Superior Court in Maricopa County,
No. LC2020-000294-001, The Honorable Katherine Cooper,
Judge. AFFIRMED

Attorneys and Law Firms

Richard Mario Storkan Attorney at Law, Tempe, By Richard
Mario Storkan, Co-Counsel for Plaintiffs/Appellants Arcadia,
et al.
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MacEachern, Co-Counsel for Plaintiffs/Appellants Arcadia,
et al.

Neal Haddad, Phoenix, Plaintiff/Appellant

Harvey Shulman, Phoenix, Plaintiff/Appellant

Osborn Maledon PA, Phoenix, By Eric M. Fraser, Hayleigh
S. Crawford, Counsel for Defendant/Appellee Clear Channel
Outdoor LLC

Burch & Cracchiolo, By Andrew Abraham, Daryl Manhart,
Counsel for Defendant/Appellee J & R Holdings VI LLC

Phoenix City Attorney's Office, By Paul M. Li, Counsel for
Defendant/Appellee City of Phoenix

League of Arizona Cities and Towns, By Nancy Davidson,
Counsel for Amicus Curiae League of AZ Citi es

Bowman and Brooke LLP, Phoenix, By Amanda E. Heitz,
Kendra L. Cobb, Counsel for Amicus Curiae Out of Home
Advertising

Judge James B. Morse Jr. delivered the opinion of the Court,
in which Presiding Judge Maria Elena Cruz and Judge Daniel
J. Kiley joined.

OPINION

MORSE, Judge:

*936  ¶1 The City of Phoenix Board of Adjustment
(“Board”) granted five use permits and a variance to allow
Clear Channel Outdoor, LLC (“Clear Channel”) to relocate
three billboards onto the facade of a newly planned building
and to convert two of the billboards from static to digital.
Harvey Shulman, Neal Haddad, Tabitha Myers, (collectively
“Individual Plaintiffs”) and Arcadia Osborn Neighborhood
Association (“AONA”) filed this petition for special action
in superior court claiming that the Board acted in excess of
its statutory authority and that the relocation and conversion
of the billboards would violate the City of Phoenix Zoning
Ordinance. The superior court dismissed the petition after
finding that the Individual Plaintiffs and AONA both lacked
standing to challenge the Board's decision. We affirm because
we agree with the superior court that the Individual Plaintiffs
do not have a sufficient particularized palpable injury to

confer standing and AONA has neither representational nor
organizational standing.

FACTS AND PROCEDURAL BACKGROUND

¶2 Appellee Clear Channel owns and operates three static
billboards located on property owned by J & R Holdings
VI, LLC (“J & R”) at the northwest corner of Thomas Road
and Central Avenue in Phoenix (“Property”). Clear Channel's
billboards are located on a tower within a “perpetual,
exclusive easement” that encumbers the Property.

¶3 Although Clear Channel's easement does not expressly
forbid development of the Property, both Clear Channel and J
& R determined that Phoenix zoning law made it practically
impossible to do so without encroaching on the easement.
In 2019, Clear Channel and J & R devised a solution which
would allow J & R to construct a new mixed-use tower on
the Property by relocating Clear Channel's billboards and
easement to the facade of the tower.

¶4 In October of that year, Clear Channel applied for five
use permits and a variance, which would allow it to relocate
the three billboards and to convert two of the signs from
static to digital. The City's Zoning Adjustment Hearing
Officer (“ZAHO”) held a public hearing on Clear Channel's
application. Following the hearing, the ZAHO approved the
relocation of the billboards but denied the request to convert
two of the three signs to digital.

¶5 Clear Channel appealed the ZAHO's denial of the digital
conversion to the Board. And AONA, along with the Urban
Phoenix Project Network (“UPP”), appealed the ZAHO's
approval of the relocation. After a hearing on the merits, the
Board upheld the ZAHO's relocation decision but reversed the
denial of Clear Channel's request for digital conversion.

¶6 In response, Appellants and others filed this special action
in superior court challenging the Board's decision. Appellees
moved to dismiss the complaint, arguing that all plaintiffs
lacked standing under A.R.S. § 9-462.06(K).

¶7 After briefing and oral argument, the superior court
determined that the plaintiffs failed to plead the special
damages necessary to qualify as “persons aggrieved” under
the statute and dismissed the complaint. AONA and the
Individual Plaintiffs appealed. We have jurisdiction under
A.R.S. § 12-2101(A)(1).
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DISCUSSION

[1]  [2] ¶8 “Whether a party has standing is a question of
law we review de novo.” Pawn 1st, L.L.C. v. City of Phoenix,
231 Ariz. 309, 311, ¶ 11, 294 P.3d 147, 149 (App. 2013).
When ruling on a motion to dismiss for lack of standing, “we
consider the facts alleged in the complaint to be true ... and
determine whether the complaint, construed in a light most
favorable to the plaintiff, sufficiently sets forth a valid claim.”
Scenic Ariz. v. City of Phx. Bd. of Adjustment, 228 Ariz.
419, 421-22, ¶ 5, 268 P.3d 370, 372–73 (App. 2011) (quoting
*937  Douglas v. Governing Bd. of the Window Rock Consol.

Sch. Dist. No. 8, 206 Ariz. 344, 346, ¶ 4, 78 P.3d 1065, 1067
(App. 2003)).

I. The Individual Plaintiffs.
¶9 The Individual Plaintiffs claim that they are entitled to
statutory standing as “person[s] aggrieved” under A.R.S. §
9-462.06(K) and that they are entitled to “procedural” and
“First Amendment” standing due to the constitutional claims
raised in their First Amended Complaint.

A. Persons Aggrieved
[3] ¶10 “If a statute authorizes judicial review of an

administrative decision, deciding whether a plaintiff has
standing ‘must begin with a determination of whether the
statute in question authorizes review at the behest of the
plaintiff.’ ” Scenic Ariz., 228 Ariz. at 422, ¶ 7, 268 P.3d at 373
(quoting Sierra Club v. Morton, 405 U.S. 727, 732, 92 S.Ct.
1361, 31 L.Ed.2d 636 (1972). Here, A.R.S. § 9-462.06(K)
authorizes a “person aggrieved by a decision of the legislative
body or board” to file a special action in superior court for
judicial review of that decision.

[4]  [5]  [6]  [7] ¶11 We interpret the term “person
aggrieved” broadly, with an eye towards “promot[ing] the
ends of justice.” Id. at 422, ¶ 7, 268 P.3d at 373. But to
have standing to bring an action under the statute, “a plaintiff
must allege ‘particularized harm’ resulting from the [Board's]
decision.” Ctr. Bay Gardens, L.L.C. v. City of Tempe City
Council, 214 Ariz. 353, 358, ¶ 20, 153 P.3d 374, 379 (App.
2007). “An allegation of generalized harm that is shared alike
by all or a large class of citizens generally is not sufficient to
confer standing.” Sears v. Hull, 192 Ariz. 65, 69, ¶ 16, 961
P.2d 1013, 1017 (1998). In other words, “[g]eneral economic
losses or general concerns regarding aesthetics in the area

without a particularized palpable injury to the plaintiff are
typically not sufficient to confer standing.” Ctr. Bay Gardens,
214 Ariz. at 358-59, ¶ 20, 153 P.3d at 379–80.

[8]  [9] ¶12 The Individual Plaintiffs assert harms related
to traffic safety and loss of aesthetic value in the area. Their
allegations of individualized harm focus on the frequency
with which they use the intersection adjacent to the Property.
But it is not enough that a plaintiff has suffered the same kind
of harm or interference as the general public but to a greater
extent or degree. Hopi Tribe v. Ariz. Snowbowl Resort Limited
Partnership, 245 Ariz. 397, 401, ¶ 13, 430 P.3d 362, 366
(2018). Accordingly, because the Individual Plaintiffs have
not alleged particularized harm causing palpable injuries,
their allegations are insufficient to confer standing.

¶13 Myers alleges that she works in a building within view
of the Property, but she does not claim that she can see the
proposed billboards from her office. Instead, she claims that
she may be distracted by them if she chooses to work in other
public areas of the building or in a nearby café. These claims
also fail to show a particularized harm that is not shared by
others who regularly travel through and frequent businesses
located at a busy intersection in midtown Phoenix. See Sears,
192 Ariz. at 69-70, ¶¶ 17-19, 961 P.2d at 1017–18 (finding
plaintiffs' allegations of increased traffic, crowding, and stress
did not establish standing “under nuisance or zoning law”).

[10] ¶14 In addition, Myers now claims she is entitled
to standing as “a taxpayer who owns or leases ... a
property within three hundred feet” of the Property. A.R.S.
§ 9-462.06(K). But Myers did not assert taxpayer standing
before the superior court and, thus, waived this claim on
appeal. See Cont'l Lighting & Contracting, Inc. v. Premier
Grading & Utils., LLC, 227 Ariz. 382, 386, ¶ 12, 258 P.3d
200, 204 (App. 2011) (“If the argument is not raised below so
as to allow the trial court ... an opportunity [to address it], it
is waived on appeal.”).

B. Scenic Arizona
¶15 Appellants claim that our decision in Scenic Arizona
created a new, broader category of standing whenever the case
involves a challenge to a billboard. This is not so.

¶16 In Scenic Arizona, we recognized that “deciding whether
a person is aggrieved necessarily involves examining the legal
basis of the claimed injury.” 228 Ariz. at 423, ¶ 11, 268 P.3d
at 374. In that case, Scenic Arizona *938  claimed that a
proposed electronic billboard adjacent to Interstate 17 would
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violate the Arizona Highway Beautification Act, A.R.S. §
28-7901, et seq. (“AHBA”). Id. at 420, ¶ 1, 268 P.3d at 371.
And we focused our inquiry on “whether Scenic qualifie[d]
as a ‘person aggrieved’ under A.R.S. § 9-4602.06(K) within
the context of the AHBA.” Id. at 421, ¶ 5 n.6, 268 P.3d at 372
(emphasis added). We found that Scenic Arizona's allegations
of “claimed interference with the proper use and enjoyment
of one of the highways of this state, which are interests within
the scope of the AHBA,” were sufficient to confer standing.
Id. at 424, ¶ 13, 268 P.3d at 375. We also noted that the loss
of “aesthetic enjoyment,” “increased safety risk,” and other
“specific harm[s]” that Scenic Arizona alleged fell “within
the zone of interests the AHBA was intended to protect—
the safety and aesthetics of Arizona's highways.” Id. at 424,
425, ¶¶ 13, 16, 268 P.3d at 375, 376. Finally, we found
that restricting standing to assert claims under the AHBA to
only “neighboring property owners who experience injuries
to their own properties would make highway billboards ...
virtually immune from judicial review.” Id. at 425, ¶ 16, 268
P.3d at 376.

[11] ¶17 Notably, Scenic Arizona reaffirms the “well-
established principles” applied in cases “involving other
land use challenges” that, to establish standing, a plaintiff
must generally show (1) particularized harm resulting from
the decision, (2) injury, “economic or otherwise,” and (3)
damages “peculiar to the plaintiff or at least more substantial
than that suffered by the community at large.” Id. at 424, ¶ 14,
268 P.3d at 375 (quoting Ctr. Bay Gardens, 214 Ariz. at 358,
¶ 20, 153 P.3d at 379).

¶18 Thus, the plaintiffs in Scenic Arizona had standing
because the billboard at issue in that case was subject to
the AHBA. Id. at 425, ¶ 16, 268 P.3d at 376. Ordinary
zoning ordinances do not create the same special interest.
See Phoenix Zoning Ordinance § 102 (2011) (stating that the
purpose of the Zoning Ordinance is to “establish standards
and regulations to govern the use of land and structures in the
City and for review and approval of all proposed development
of property in the City”). Because the billboards at issue in this
case are not subject to the AHBA, Scenic Arizona does not
provide standing for the Individual Plaintiffs to challenge an
ordinary zoning decision absent allegations of a particularized
harm, injury, or damages distinct from that suffered by the
public. 228 Ariz. at 425, ¶ 16, 268 P.3d at 376. As noted
above, supra ¶¶ 12-13, the Individual Plaintiffs failed to meet
this standard, and the superior court correctly dismissed their
complaint.

C. Constitutional Standing
¶19 The Individual Plaintiffs also claim the superior court
erred in finding that they lacked standing to bring their
constitutional claims because “they d[id] not allege violations
of their own constitutional rights.” We disagree.

[12] ¶20 First, the Individual Plaintiffs assert that they “have
standing to raise the constitutional rights of others if a
violation of those rights will directly harm them.” But we have
previously identified three requirements for litigants seeking
to assert standing based on the constitutional rights of a third
party: (1) the litigant must have a substantial relationship to
the third party, (2) the third party must be unable to assert the
constitutional rights on its own behalf, and (3) failure to grant
the litigant standing must dilute the rights of the third party.
Kerr v. Killian, 197 Ariz. 213, 217, ¶ 16, 3 P.3d 1133, 1137
(App. 2000). Because litigants failed to allege a substantial
relationship to the parties whose rights they sought to raise,
the superior court correctly determined they lacked standing
to bring their constitutional claims.

[13]  [14] ¶21 Finally, the Individual Plaintiffs claim the
superior court erred in dismissing their due process claims.
Specifically, they claim the court erred in relying on the
“incorrect factual statement” that Individual Plaintiffs “did
not file the appeal that led to the Board hearing.” But the First
Amended Complaint, which the superior court was required
to accept as true, clearly states that the appeal was filed only
by “Plaintiff UPP and Plaintiff AONA,” not the Individual

*939  Plaintiffs.1 The superior court did not err in relying on
a factual assertion contained in the First Amended Complaint.
See Scenic Ariz., 228 Ariz. at 421-22, ¶ 5, 268 P.3d at 372–
73 (stating that courts must consider the facts alleged in the
complaint to be true).

[15]  [16] ¶22 The Individual Plaintiffs' due process claims
focus on the Board's denial of their request for an “automatic
continuance.” Non-appellant parties to an administrative
hearing are entitled to procedural due process. See Rouse v.
Scottsdale Unified Sch. Dist. No. 48, 156 Ariz. 369, 371,
752 P.2d 22, 24 (App. 1987) (“We start from the premise
that there are certain ‘fundamental’ procedural requisites
which a person is entitled to receive at an administrative
hearing which is quasi-judicial in nature.”). But even if the
Individual Plaintiffs were wrongfully denied an “automatic
continuance,” they acknowledge that the Board granted their
continuance after hearing arguments on the issue. Therefore,
any due process claims are moot. See Simms v. Ariz. Racing
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Comm., 253 Ariz. 214, 220, ¶ 30, 511 P.3d 209, 215 (App.
2022) (finding a due process claim moot where the plaintiff
received the proper remedy through other means).

II. The Arcadia Osborn Neighborhood Association.
¶23 AONA raises claims of both representational standing on
behalf of its members and direct organizational standing.

A. Representational Standing
[17]  [18] ¶24 The test for representational standing in

Arizona is “whether, given all the circumstances in the
case, the [organization] has a legitimate interest in an actual
controversy involving its members and whether judicial
economy and administration will be promoted by allowing
representational appearance.” Armory Park Neighborhood
Ass'n v. Episcopal Cmty. Svcs., 148 Ariz. 1, 6, 712 P.2d 914,
919 (1985). A primary consideration in this test is whether
the association's members would have standing to sue in their
own right. Home Builders Ass'n of Cent. Ariz. v. Kard, 219
Ariz. 374, 377, ¶ 10, 199 P.3d 629, 632 (App. 2008).

[19] ¶25 AONA alleges that its members are persons
aggrieved because they work in and commute through the
area. But AONA does not identify particularized harm, injury
in fact, or damage peculiar to any specific member. See Scenic
Ariz., 228 Ariz. at 424, ¶ 14, 268 P.3d at 375. Instead, AONA
relies on the standing arguments raised by the Individual
Plaintiffs. These arguments are insufficient. See supra ¶¶
10-22. Because AONA has failed to establish individual
standing on behalf of any of its members, it cannot assert
representational standing. Cf. Armory Park, 148 Ariz. at 6,
712 P.2d at 919 (finding standing where an organization
would “adequately and fairly represent the interests of those
of its members who would have had standing in their
individual capacities”).

B. Direct Standing
[20] ¶26 Finally, AONA claims the superior court erred in

finding that it lacks direct standing to challenge the Board's
decision. The superior court did not err.

¶27 The First Amended Complaint lists two ways the Board's
decision could harm AONA. First, the decision “would
threaten AONA's mission (and successes) in limiting digital
billboard conversion” and second, the intersection adjacent
to the billboards is “probably ... located on one of the non-
highway commuter routes most used by [its] members.”

[21] ¶28 Turning to the first allegation of harm, AONA
points to federal case law to assert that diversion of resources
is sufficient to show a concrete injury justifying standing. But
our supreme court has recently rejected that line of cases.
See Ariz. Sch. Bds. Ass'n, Inc. v. State, 252 Ariz. 219, 224,
¶ 18, 501 P.3d 731, 736 (2022) (disavowing the trial court's
reliance on Valle del Sol Inc. v. Whiting, 732 F.3d 1006
(9th Cir. 2013)). Instead, *940  in Arizona, organizations
“cannot establish standing if the only injury arises from
the effect of a challenged action on the organizations'
lobbying activities, or when the service impaired is pure issue-
advocacy.” Id. (quoting Equal Means Equal v. Ferriero, 3
F.4th 24, 30 (1st Cir. 2021)) (cleaned up). AONA's efforts
to limit digital-billboard conversion—such as organizing
neighbors for the purpose of preserving the character of the
neighborhood, serving as a source of information gathering
and dissemination, and promoting neighborhood goals and
objectives as they relate to transportation issues—are pure
issue advocacy, and granting standing on that basis would
“eviscerat[e] the standing requirement ....” Id.

¶29 The second allegation of harm fails for the same reason
as the Individual Plaintiffs' allegation of individualized harm.
See Supra ¶ 12. AONA does not claim its members are
damaged by a special use of the subject intersection. Instead, it
relies on their frequency of use and reliance on the intersection
for commuter travel—an interest shared by all commuters that
travel through the area. As stated above, it is not enough to
show that its members suffered the same kind of harm or
interference as the general public but to a greater extent or
degree. Sears, 192 Ariz. at 70, ¶ 19, 961 P.2d at 1018; see also
Hopi Tribe, 245 Ariz. at 401, ¶ 13, 430 P.3d at 366.

III. Standing to Seek Declaratory Relief.
[22] ¶30 Appellants further claim the superior court erred

in denying them standing under the Arizona Declaratory
Judgments Act (“ADJA”). The ADJA allows “[a]ny person ...
whose rights, status or other legal relations are affected by a ...
municipal ordinance” to “obtain a declaration of rights, status
or other legal relations thereunder.” A.R.S. § 12-1832.

[23]  [24] ¶31 The First Amended Complaint mentions the
ADJA, but does not include an allegation that plaintiffs'
“rights, status or other legal relations are affected by” the
Phoenix Zoning Ordinance or any other municipal ordinance.
See id. Instead, on nine of the twelve counts raised in
the Complaint, plaintiffs seek “declaratory judgment that
Defendant Board acted in excess of legal authority.” But in
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considering a motion to dismiss under Arizona Rules of Civil
Procedure 12(b)(6), “the prayer is not part of the complaint.”
Citizens' Comm. for Recall of Jack Williams v. Marston, 109
Ariz. 188, 192, 507 P.2d 113, 117 (1973). And even if it were,
using declaratory language does not transform a special-
action challenge to an action seeking declaratory judgment.
See Lecky v. Staley, 6 Ariz. App. 556, 558-59, 435 P.2d 63,
65–66 (1967) (holding that labeling a complaint “Complaint
For Declaratory Judgment (Contract)” did not transform an
action for damages to an action for declaratory judgment).

¶32 Whether labeled a special action or a request for a
declaratory judgment, Appellants ask the superior court to
reverse the Board's decision. Such a request is outside the
scope of the ADJA. See A.R.S. § 12-1832 (stating that relief
is limited to “obtain[ing] a declaration of rights, status or
other legal relations”), Black v. Siler, 96 Ariz. 102, 105, 392
P.2d 572 (1964) (noting that a declaratory judgment “simply
declares the rights of the parties or expresses the opinion of
the court on a question of law, without ordering anything to be

done”). Short of reversing the Board's decision, a declaration
that the Board acted in excess of its legal authority would be
advisory only. See Ariz. St. Bd. of Dirs. for Junior Colls. v.
Phx. Union High Sch. Dist. of Maricopa Cnty., 102 Ariz. 69,
73, 424 P.2d 819, 823 (1967) (“No proceeding will lie under
the declaratory judgment acts to obtain a judgment which is
advisory only or which merely answers a moot or abstract
question; a mere difference of opinion will not suffice.”). The
superior court did not err.

CONCLUSION

¶33 For the reasons stated above, we affirm the ruling of the
superior court that plaintiffs lack standing to challenge the
Board's decision.

All Citations

256 Ariz. 88, 103 Arizona Cases Digest 20, 535 P.3d 932

Footnotes
1 Because AONA does not raise the issue in its own opening brief, we determine they have waived the issue on appeal.

See Robert Schalkenbach Found. v. Lincoln Found., Inc., 208 Ariz. 176, 180, ¶ 17, 91 P.3d 1019, 1023 (App. 2004)
(“Generally, we will consider an issue not raised in an appellant's opening brief as abandoned or conceded.”).

End of Document © 2024 Thomson Reuters. No claim to original U.S.
Government Works.
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Synopsis
Background: Land developer brought state court action
against town, alleging, among other claims, a regulatory
taking in violation of Fifth and Fourteenth Amendments.
Town removed action to federal court. Real estate developer
subsequently moved to intervene of right. The United States
District Court for the Southern District of New York entered
an order denying motion for lack of standing, and real estate
developer appealed. The United States Court of Appeals
for the Second Circuit, Lohier, Circuit Judge, 828 F.3d 60,
vacated and remanded. Certiorari was granted.

[Holding:] The Supreme Court, Justice Alito, held that an
intervenor of right must have Article III standing in order to
pursue relief that is different from that which is sought by a
party with standing.

Vacated and remanded.

West Headnotes (11)

[1] Constitutional Law Nature and scope in
general

Federal Courts Case or Controversy
Requirement

Article III's cases-and-controversies requirement
preserves the tripartite structure of the Federal
Government, prevents the Federal Judiciary from
intruding upon the powers given to the other
branches, and confines the federal courts to a
properly judicial role. U.S.C.A. Const. Art. 3, §
2, cl. 1.

6 Cases that cite this headnote

[2] Federal Courts Case or Controversy
Requirement

If a dispute is not a proper case or controversy,
the courts have no business deciding it, or
expounding the law in the course of doing so.
U.S.C.A. Const. Art. 3, § 2, cl. 1.

17 Cases that cite this headnote

[3] Federal Civil Procedure In general; 
 injury or interest

Federal Courts Case or Controversy
Requirement

Standing to sue is a doctrine rooted in
the traditional understanding of a case or
controversy. U.S.C.A. Const. Art. 3, § 2, cl. 1.

17 Cases that cite this headnote

[4] Constitutional Law Nature and scope in
general

Federal Civil Procedure In general; 
 injury or interest

The law of Article III standing, which is built
on separation-of-powers principles, serves to
prevent the judicial process from being used
to usurp the powers of the political branches.
U.S.C.A. Const. Art. 3, § 2, cl. 1.

37 Cases that cite this headnote

[5] Constitutional Law Nature and scope in
general

Federal Civil Procedure In general; 
 injury or interest

The standing doctrine of Article III accomplishes
the task of preventing the judicial process from
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being used to usurp the powers of the political
branches by requiring plaintiffs to allege such a
personal stake in the outcome of the controversy
as to justify the exercise of the court's remedial
powers on their behalf. U.S.C.A. Const. Art. 3,
§ 2, cl. 1.

49 Cases that cite this headnote

[6] Federal Civil Procedure In general; 
 injury or interest

Federal Civil Procedure Causation; 
 redressability

To establish Article III standing, a plaintiff
seeking compensatory relief must have: (1)
suffered an injury in fact, (2) that is fairly
traceable to the challenged conduct of the
defendant, and (3) that is likely to be redressed
by a favorable judicial decision. U.S.C.A. Const.
Art. 3, § 2, cl. 1.

280 Cases that cite this headnote

[7] Federal Civil Procedure In general; 
 injury or interest

Absent a showing of the prerequisites for
standing, exercise of its power by a federal court
would be gratuitous and thus inconsistent with
the Article III limitation. U.S.C.A. Const. Art. 3,
§ 2, cl. 1.

10 Cases that cite this headnote

[8] Federal Civil Procedure In general; 
 injury or interest

Standing is not dispensed in gross; rather, a
plaintiff must demonstrate standing for each
claim he seeks to press and for each form of relief
that is sought. U.S.C.A. Const. Art. 3, § 2, cl. 1.

433 Cases that cite this headnote

[9] Federal Civil Procedure In general; 
 injury or interest

Where there are multiple plaintiffs, at least one
plaintiff must have standing to seek each form

of relief requested in the complaint. U.S.C.A.
Const. Art. 3, § 2, cl. 1.

388 Cases that cite this headnote

[10] Federal Civil Procedure In general; 
 injury or interest

Federal Civil Procedure Intervention

For all relief sought, there must be a litigant with
standing, whether that litigant joins the lawsuit
as a plaintiff, a co-plaintiff, or an intervenor of
right. U.S.C.A. Const. Art. 3, § 2, cl. 1; Fed.Rules
Civ.Proc.Rule 24(a)(2), 28 U.S.C.A.

33 Cases that cite this headnote

[11] Federal Civil Procedure Intervention

An intervenor of right must have Article III
standing in order to pursue relief that is different
from that which is sought by a party with
standing, including cases in which both the
plaintiff and the intervenor seek separate money
judgments in their own names. U.S.C.A. Const.
Art. 3, § 2, cl. 1; Fed.Rules Civ.Proc.Rule 24(a)
(2), 28 U.S.C.A.

175 Cases that cite this headnote

**1647  Syllabus*

*433  Land developer Steven Sherman paid $2.7 million to
purchase land in the town of Chester (Town) for a housing
subdivision. He also sought the Town's approval of his
development plan. About a decade later, he filed this suit in
New York state court, claiming that the Town had obstructed
his plans for the subdivision, forcing him to spend around
$5.5 million to comply with its demands and driving him to
the brink of personal bankruptcy. Sherman asserted, among
other claims, a regulatory takings claim under the Fifth and
Fourteenth Amendments. The Town removed the case to a
Federal District Court, which dismissed the takings claim
as unripe. The Second Circuit reversed that determination
and remanded for the case to go forward. On remand, real
estate development company Laroe Estates, Inc. (respondent
here), filed a motion to intervene of right under Federal
Rule of Civil Procedure 24(a)(2), which requires a court
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to permit intervention by a litigant that “claims an interest
related to the property or transaction that is the subject of
the action, and is so situated that disposing of the action
may as a practical matter impair or impede the movant's
ability to protect its interest, unless existing parties adequately
represent that interest.” Laroe alleged that it had paid Sherman
more than $2.5 million in relation to the development
project and the subject property, that its resulting equitable
interest in the property would be impaired if it could not
intervene, and that Sherman would not adequately represent
its interest. Laroe filed, inter alia, an intervenor's complaint
asserting a regulatory takings claim that was substantively
identical to Sherman's and seeking a judgment awarding
Laroe compensation for the taking of Laroe's interest in the
property at issue. The District Court denied Laroe's motion
to intervene, concluding that its equitable interest did not
confer standing. The Second Circuit reversed, holding that an
intervenor of right is not required to meet Article III's standing
requirements.

Held:

1. A litigant seeking to intervene as of right under Rule
24(a)(2) must meet the requirements of Article III standing
if the intervenor wishes to pursue relief not requested by a
plaintiff. To establish Article III standing, a plaintiff seeking
compensatory relief must have “(1) suffered *434  an injury
in fact, (2) that is fairly traceable to the challenged conduct
of the defendant, and (3) that is likely to be redressed by
a favorable judicial decision.” Spokeo, Inc. v. Robins, 578
U.S. 330, 338, 136 S.Ct. 1540, 1547, 194 L.Ed.2d 635. The
“ plaintiff must demonstrate standing for each claim he seeks
to press and for each form of relief that is sought.” Davis
v. Federal Election Comm'n, 554 U.S. 724, 734, 128 S.Ct.
2759, 171 L.Ed.2d 737 (internal quotation marks omitted).
The same principle applies when there are multiple plaintiffs:
At least one plaintiff must have standing to seek each form of
relief requested in the complaint. That principle also applies
to intervenors of right: For all relief sought, there must be a
litigant with standing, whether that litigant joins the lawsuit
as a plaintiff, a coplaintiff, or an intervenor of right. Thus, at
the least, an intervenor of right must demonstrate Article III
standing when it seeks additional relief beyond that requested
by the plaintiff. That includes cases in which both the plaintiff
and the intervenor seek separate money judgments **1648
in their own names. Pp. 1649 – 1651.

2. The Court of Appeals is to address on remand the question
whether Laroe seeks different relief than Sherman. If Laroe

wants only a money judgment of its own running directly
against the Town, then it seeks damages different from those
sought by Sherman and must establish its own Article III
standing in order to intervene. The record is unclear on that
point, and the Court of Appeals did not resolve that ambiguity.
Pp. 1651 – 1652.

828 F.3d 60, vacated and remanded.

ALITO, J., delivered the opinion for a unanimous Court.
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Opinion

Justice ALITO delivered the opinion of the Court.

*435  Must a litigant possess Article III standing in order
to intervene of right under Federal Rule of Civil Procedure
24(a)(2)? The parties do not dispute—and we hold—that such
an intervenor must meet the requirements of Article III if the
intervenor wishes to pursue relief not requested by a plaintiff.
In the present case, it is unclear whether the intervenor seeks
different relief, and the Court of Appeals did not resolve this
threshold issue. Accordingly, we vacate the judgment and
remand for that court to determine whether the intervenor
seeks such additional relief.

I

In 2001, land developer Steven Sherman paid $2.7 million to
purchase nearly 400 acres of land in the town of Chester, New
York (Town). Sherman planned to build a housing subdivision
called MareBrook, complete with 385 housing units, a golf
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course, an onsite restaurant, and other amenities. Sherman
applied for approval of his plan and thus began a “journey
through the Town's ever-changing labyrinth of red tape.”
Sherman v. Chester, 752 F.3d 554, 557 (C.A.2 2014).

In 2012, Sherman filed this suit against the Town in New
York state court. The suit concerned “the decade's worth of
red tape put in place” by the Town and its regulatory bodies.
Id., at 558. According to Sherman, the Town obstructed his
plans for the subdivision and forced him to spend around $5.5
million to comply with the Town's demands. Id., at 558, 560.
All of this, Sherman claimed, left him financially exhausted
and on the brink of personal bankruptcy. *436  Id., at 560.
Sherman brought nine federal- and state-law claims against
the Town, including a regulatory takings claim under the
Fifth and Fourteenth Amendments. See App. 98–122. The
Town removed the case to a Federal District Court, which
dismissed Sherman's takings claim as unripe. Opinion and
Order in No. 1:12–cv–00647 (SDNY), Dkt. 14, **1649  p.
25. The Court of Appeals for the Second Circuit reversed
the ripeness determination and remanded for the case to go

forward. Chester, supra, at 557.1

On remand, real estate development company Laroe Estates,
Inc. (the respondent here), filed a motion to intervene of
right under Federal Rule of Civil Procedure 24(a)(2). This
Rule requires a court to permit intervention by a litigant that
“claims an interest relating to the property or transaction that
is the subject of the action, and is so situated that disposing
of the action may as a practical matter impair or impede the
movant's ability to protect its interest, unless existing parties
adequately represent that interest.” Laroe alleged that in 2003
it had entered into an agreement with Sherman regarding
the MareBrook property. Under this agreement, Laroe was
to make $6 million in payments to Sherman, secured by a
mortgage on all of the development, and Sherman was to sell
Laroe parcels of land within the proposed subdivision when
the MareBrook plan was approved. However, Laroe reserved
the right to terminate the entire agreement if Sherman was
unable to obtain Town approval for a sufficient number
of lots. While this agreement was in place and Sherman
continued his futile quest for regulatory approval, Laroe paid
Sherman more than $2.5 million.

In 2013, TD Bank commenced a foreclosure proceeding
on Sherman's property. In an effort to save the deal, Laroe
and Sherman entered into a new agreement. That agreement
provided that the purchase price of the property would be
the $2.5 million that Laroe had already advanced Sherman

*437  plus any amount Sherman had to pay to settle with TD
Bank. Once the Town approved the plan, Laroe was required
to transfer a certain number of lots back to Sherman. In
addition to imposing this transfer obligation, the agreement
deemed Laroe to have paid for the land in full. Laroe was also
given the authority to settle the debt Sherman owed TD Bank
and to terminate the agreement if the settlement failed. The
settlement did fail, and TD Bank took over the property. But
Laroe never terminated its agreement with Sherman.

In support of its motion to intervene, Laroe argued that, under
New York law, it is “the equitable owner of the Real Property”
at issue in Sherman's suit. App. 131, 135–139. Laroe asserted
that its status as equitable owner gave it an interest in the
MareBrook property; that its interest would be impaired if it
could not intervene; and that Sherman “ha[d] his own agenda”
and consequently could not adequately represent Laroe's
interest. Id., at 143–145. Along with its other intervention-
related pleadings, Laroe filed an intervenor's complaint
asserting a regulatory takings claim that was substantively
identical to Sherman's. Laroe's complaint sought, among
other things, a “judgment against [the Town] awarding
[Laroe] damages,” namely, “compensation for the taking of
Laroe's interest in the subject real property.” Id., at 162.

The District Court denied Laroe's motion to intervene on
the ground that Laroe lacked standing to bring a takings
claim “based on its status as contract vendee to the
property.” App. to Pet. for Cert. 57a. The District Court
interpreted Second Circuit precedent—specifically, United
States Olympic Comm. v. Intelicense Corp., S. A., 737 F.2d
263, 268 (1984)—to mean that Laroe's equitable interest did

not confer **1650  standing. App. to Pet. for Cert. 55a–56a.2

*438  The Court of Appeals reversed. 828 F.3d 60, 62
(C.A.2 2016). Acknowledging a division among the Courts
of Appeals on whether an intervenor of right must meet the
requirements of Article III, the Second Circuit sided with the
courts that have held that Article III standing is not required.
Id., at 64–65.

We granted certiorari. 580 U.S. 1089, 137 S.Ct. 810, 196
L.Ed.2d 596 (2017).

II

[1]  [2]  Article III of the Constitution limits the exercise
of the judicial power to “Cases” and “Controversies.” § 2,
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cl. 1. This fundamental limitation preserves the “tripartite
structure” of our Federal Government, prevents the Federal
Judiciary from “intrud[ing] upon the powers given to the
other branches,” and “confines the federal courts to a properly
judicial role.” Spokeo, Inc. v. Robins, 578 U.S. 330, 337–338,
136 S.Ct. 1540, 1547, 194 L.Ed.2d 635 (2016). “If a dispute is
not a proper case or controversy, the courts have no business
deciding it, or expounding the law in the course of doing so.”
DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 341, 126 S.Ct.
1854, 164 L.Ed.2d 589 (2006).

[3]  [4]  [5]  [6]  [7]  “Standing to sue is a doctrine rooted
in the traditional understanding of a case or controversy.”
Spokeo, supra, at 338, 136 S.Ct., at 1547. “The law of
Article III standing, which is built on separation-of-powers
principles, serves to prevent the judicial process from being
used to usurp the powers of the political branches.” Clapper
v. Amnesty Int'l USA, 568 U.S. 398, 408, 133 S.Ct. 1138, 185
L.Ed.2d 264 (2013). Our standing doctrine accomplishes this
by requiring plaintiffs to “alleg[e] such a personal stake in
the outcome of the controversy as to ... justify [the] exercise
of the court's remedial powers on [their] behalf.” Simon v.
Eastern Ky. Welfare Rights Organization, 426 U.S. 26, 38,
96 S.Ct. 1917, 48 L.Ed.2d 450 (1976) (internal quotation
marks omitted). To establish Article III standing, the plaintiff
seeking compensatory relief must have “(1) suffered an injury
in fact, (2) that is fairly traceable to the challenged conduct
of the defendant, and (3) that is likely to be redressed by a
favorable judicial decision.” *439  Spokeo, supra, at 338,
136 S.Ct., at 1547. “Absent such a showing, exercise of
its power by a federal court would be gratuitous and thus
inconsistent with the Art. III limitation.” Simon, supra, at 38,
96 S.Ct. 1917.

[8]  [9]  Our standing decisions make clear that “ ‘standing is
not dispensed in gross.’ ” Davis v. Federal Election Comm'n,
554 U.S. 724, 734, 128 S.Ct. 2759, 171 L.Ed.2d 737 (2008)
(quoting Lewis v. Casey, 518 U.S. 343, 358, n. 6, 116 S.Ct.
2174, 135 L.Ed.2d 606 (1996); alteration omitted). To the
contrary, “a plaintiff must demonstrate standing for each
claim he seeks to press and for each form of relief that
is sought.” Davis, supra, at 734, 128 S.Ct. 2759 (internal
quotation marks omitted); see, e.g., DaimlerChrysler, supra,
at 352, 126 S.Ct. 1854 (“[A] plaintiff must demonstrate
standing separately for each form of relief sought”); Friends
of the Earth, Inc. v. Laidlaw Environmental Services (TOC),
Inc., 528 U.S. 167, 185, 120 S.Ct. 693, 145 L.Ed.2d 610
(2000) (same); Los Angeles v. Lyons, 461 U.S. 95, 105–106,
and n. 7, 103 S.Ct. 1660, 75 L.Ed.2d 675 (1983) (a plaintiff

who has standing to seek damages must also demonstrate
standing to pursue injunctive relief). **1651  The same
principle applies when there are multiple plaintiffs. At least
one plaintiff must have standing to seek each form of relief
requested in the complaint. Both of the parties accept this

simple rule.3

[10]  The same principle applies to intervenors of right.
Although the context is different, the rule is the same: For all
relief sought, there must be a litigant with standing, whether
that litigant joins the lawsuit as a plaintiff, a coplaintiff, or an
intervenor of right. Thus, at the least, an intervenor of right
must demonstrate Article III standing when it seeks additional
relief beyond that which the plaintiff requests. This result
follows ineluctably from our Article III case law, so it is not
surprising that both parties accept it (as does the United States
as amicus curiae ). See Brief for Petitioner *440  13 (arguing
that an intervenor must always demonstrate standing); Brief
for Respondent 28 (“[A]n intervenor who ... seeks relief
beyond that requested by a party with standing must satisfy
Article III”); Brief for United States as Amicus Curiae 16 (An
intervenor must demonstrate its own standing if it “seek[s]
damages” or “injunctive relief that is broader than or different
from the relief sought by the original plaintiff(s)”).

[11]  In sum, an intervenor of right must have Article III
standing in order to pursue relief that is different from that
which is sought by a party with standing. That includes
cases in which both the plaintiff and the intervenor seek
separate money judgments in their own names. Cf. General
Building Contractors Assn., Inc. v. Pennsylvania, 458 U.S.
375, 402–403, n. 22, 102 S.Ct. 3141, 73 L.Ed.2d 835 (1982)
(declining to address the State's standing “until [it] obtains
relief different from that sought by plaintiffs whose standing
has not been questioned”).

That principle dictates the disposition of this case. It
is unclear whether Laroe seeks the same relief as
Sherman or instead seeks different relief, such as a money
judgment against the Town in Laroe's own name. Laroe's
complaint—the best evidence of the relief Laroe seeks—
requests a judgment awarding damages to Laroe. App.
162. Unsurprisingly, Sherman requests something different:
specifically, compensation for the taking of his interest in
the property. Id., at 122. In other words, as Laroe's counsel
conceded at oral argument, the complaint plainly seeks
separate monetary relief for Laroe directly against the Town.
Tr. of Oral Arg. 43–44. And, as Laroe's counsel conceded
further, if Laroe is “seeking additional damages in [its]
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own name,” “at that point, an Article III inquiry would be
required.” Id., at 47.

To be sure, at some points during argument in the Court of
Appeals, Laroe made statements that arguably indicated that
Laroe is not seeking damages different from those sought
by Sherman. In particular, Laroe's counsel stated *441  that
he was “not saying that Sherman and [Laroe's] damages are
not the same damages,” and insisted that there is “exactly
one fund, and the town doesn't have to do anything except
turn over the fund.” Tr. 16, 33; see also Reply Brief in No.
15–1086(CA2), p. 12 (similar). At other points, however,
the same counsel made statements pointing in the opposite
direction. When asked directly whether “there would be
separate awards to you and to the Sherman estate” **1652  if
Sherman's suit was successful, Laroe's counsel admitted that
he “ha[d] never contemplated how [damages] ge[t] allocated
at the end of the day” and suggested bifurcated proceedings
so that once liability was settled, Laroe and Sherman could
“duke it out” over damages if necessary. Tr. 32–35. And in its
Court of Appeals briefing, Laroe argued that it—not Sherman
—would be entitled to most of the damages from the takings
claim, flagging the allocation issue as one that the District
Court would have to resolve. Brief for Appellant in No. 15–
1086(CA2), p. 32 (“[T]he trier of fact will have to determine
the relative allocation of rights over the fund.... Specifically,
what is the value of Sherman's bare legal title as compared to
Laroe's equitable title in the subject property”); Reply Brief
in No. 15–1086, at 15 (“[M]ost, if not all of the benefits” of
this litigation “will accrue [to] Laroe”); see also 828 F.3d, at
70 (noting that Sherman and Laroe “may disagree about ... the
issue of damages were they to prevail”). Taken together, these
representations at best leave it ambiguous whether Laroe is

seeking damages for itself or is simply seeking the same

damages sought by Sherman.4

*442  Unfortunately, the Court of Appeals did not resolve
this ambiguity. In fact, the section of its opinion concerning
standing did not discuss whether Laroe sought different relief
than Sherman. Id., at 64–66. Elsewhere, in a different context,
the court did acknowledge Laroe's statement that it sought
“essentially the same” damages as Sherman. Id., at 66. But
the court also found that “it is unclear from the record whether
Laroe believes the Town is directly liable to Sherman or Laroe
for the taking.” Ibid.

This confusion needs to be dispelled. If Laroe wants only a
money judgment of its own running directly against the Town,
then it seeks damages different from those sought by Sherman
and must establish its own Article III standing in order to
intervene. We leave it to the Court of Appeals to address this
question on remand.

* * *

For these reasons, the judgment of the Court of Appeals is
vacated, and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.

All Citations

581 U.S. 433, 137 S.Ct. 1645, 198 L.Ed.2d 64, 85 USLW
4305, 97 Fed.R.Serv.3d 1671, 17 Cal. Daily Op. Serv. 5208,
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Footnotes
* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the

convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50
L.Ed. 499.

1 Sherman died in 2013, and his estate replaced him as the plaintiff.

App. to Pet. for Cert. 21a, n. 2.

2 We assume for the sake of argument only that Laroe does not have Article III standing. If resolution of this question
becomes necessary on remand, the Court of Appeals will be required to determine whether the District Court's decision
was correct.
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3 See Brief for Petitioner 23 (“If different parties raising a single issue seek different relief, then standing must be shown
for each one”); Brief for Respondent 15 (“[A] case or controversy as to one claim does not extend the judicial power to
different claims or forms of relief”).

4 Before this Court, Laroe's counsel represented that Laroe is not seeking damages of its own and is seeking only to
maximize Sherman's recovery. Tr. of Oral Arg. 43–44. But in light of the ambiguous record and the lack of a reasoned
conclusion on this question from the Court of Appeals, we are not inclined to resolve it in the first instance. Cutter v.
Wilkinson, 544 U.S. 709, 718, n. 7, 125 S.Ct. 2113, 161 L.Ed.2d 1020 (2005) (“[W]e are a court of review, not of first view”).

End of Document © 2024 Thomson Reuters. No claim to original U.S.
Government Works.
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